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NE Goop measure of a man is the respect accorded him by 

his fellows. So apt is this in the law that it is embodied 
in the conclusion of Canon 32 as the “highest test.” By this 
test, as by many others, Chief Justice Glenn Terrell is unique. 
The only judge ever to be publicly commended in resolution 
form by The Florida Bar, he has also received public presen- 
tations in resolution form from the Dade County Bar Associa- 
tion and the Tallahassee Bar Association. Twice before ele- 
vated to the state’s highest judicial office, last month he started 
his third term as Chief Justice of the Supreme Court of Florida. 
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Preszdent’s Page 


1957 CONVENTION NEWS 


At about the time you receive this issue of The Florida Bar Journal, you will also re- 
ceive directly from the new Americana Hotel, our official 1957 convention headquarters, 


an envelope containing several pieces of literature pertaining to advance registration for 
the convention. 


This year, we have secured another outstanding Convention Committee chairman. 
Milton E. Grusmark, President of the Miami Beach Bar Association, our host association, 
is also heading up the general Convention Committee, and he has assured the Board of 
Governors that this will be another outstanding affair for the lawyers of Florida and their 
ladies. Each spring, the administrative year of The Florida Bar is climaxed by our Annual 
Meeting. The one currently planned, set for the Americana Hotel in Miami Beach on 
May 2, 3 and 4, will mark the fifty-first assembly of the lawyers of Florida and the Sev- 
enth Annual Meeting of The Florida Bar. While the meeting will continue our usual prac- 
tice of offering outstanding opportunities for acquiring useful and timely professional in- 
formation through legal institutes and outstanding speakers, it will also emphasize profes- 
sional fraternity. There will be no conflicting speakers or institutes. Through the timing 
of our program, ample opportunity will be left for you and your lady to enjoy the extra- 
ordinary facilities for pleasure and relaxation in the hotel and surrounding areas. Of course, 
the Convention Committee, which has distinguished itself on past occasions, also will offer 
again the utmost in thoughtful preparation for your comfort, convenience and entertain- 
ment. 


I know that you will not wish to miss this annual opportunity to meet again with 
your friends and brothers in an atmosphere conducive to Shakespeare’s admonition to us: 
“Strive mightily, but eat and drink as friends.” 


Many matters of organizational importance are also consummated at our Annual Meet- 
ir.gs. You will wish to participate in the official business sessions each morning, and play 
your part in considering and appraising the weighty problems and great opportunities cur- 
rently the lot of our Bar. Each member of The Florida Bar has an equal share in its 
affairs, whether directly or through representatives nominated and elected by you. Where 
toresight indicates the value of educational speakers, where fraternal understanding dem- 
onstrates the social side of our program, your profession also requires participation in these 
official policy sessions. 


We know that your lady, too, will enjoy the companion programs which have been 
arranged for your family, and that you will wish to consider this a program when 


you return your advance registration blank to the hotel. 


J. LANCE. LAZONBY 
President 


52 THE FLORIDA BAR JOURNAL 


aS 
| 


New Citizenship Project 


Lecture Series Acclaimed 


Nationally 


NATION-WIDE enthusiasm given to the 
American Citizenship Lecture Series, 
developed by The Florida Bar and con- 
ducted by local bar associations over the 
state, will be a source of pride to Florida 
lawyers. This program consists of six lec- 
tures, including the unprecedented and care- 
fully prepared lecture on “The Meaning of 
Communism.” Requests for copies of the 
lectures have been received from state and 
local bar associations representing twelve 
states. These requests came from persons 
who thought so well of the program and 
the idea it conveys that, in each instance, 
some similar program is planned in the re- 
questing localities. 

Examples of the many inquiries received 
thus far follow: 

From York Johnson, President, Greene 
County Bar Association, Springfield, Mis- 
souri: “This program impressed me as be- 
ing an excellent idea and I would like to 
obtain a copy of each of the talks from 
The Florida Bar.” 

From Irving Breakstone, Chairman, Com- 
mittee on American Citizenship, Illinois 
State Bar Association: “Our Association, 
with due credit to yours, has decided to use 
this fine series of lectures throughout the 
State of Illinois and we trust that it will 
have the favorable effect which you hope 
to achieve in your own state.” 

From E. Smythe Gambrell, immediate 
Past President, American Bar Association: 


“You and your colleagues have made a real 
contribution.” 


From Charles S. Rhyne, Chairman, House 
of Delegates, American Bar Association: “J 
greatly appreciate your sending me a copy 
of the lecture on ‘The Meaning of Com- 
munism. I certainly congratulate you and 
your conmittee...for preparing one of the 
best explanations I have ever read on that 
subject. I hope that it will receive wide- 
spread use in the Nation, as well as Flor- 
ida.” 

From Ralston O. Hawkins, Vice Presi- 
dent, Clark County Bar Association, Las 
Vegas, Nevada: “I think a program like 
this helps to show the true worth and value 
of lawyers in their community.” 


These opinions express some of the rea- 
sons why the program is recommended to 
you for implementation in Florida high 
schools. 


The Committee on American Citizenship 
has just completed the sixth lecture in the 
series entitled “Freedom of Press, Radio and 
TV.” This lecture is going forward to all 
local bar associations and should prove to be 
an important summary for the entire high 
school program. The Committee has re- 
quested criticism and suggestions from all 
sources on the conduct of this program in 
each locality to be used as a basis for guid- 
ance in conducting similar lecture programs 
in the future. 


“Membership in the bar is a privilege burdened with 
conditions. A fair private and professional character is 
one of them. Compliance with that condition is es- 
sential at the moment of admission; but it is equally 


essential afterwards. . . 


. Whenever the condition 


is 


broken, the privilege is lost.” Judge Cardozo, Matter 
of Rouss, 221 N.Y. 81, 84-85. 
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In Answer Just Filed 


Jacksonville Bar Explains 
Referral Program 


IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DUVAL COUNTY, FLORIDA. 

IN CHANCERY. DIVISION C. 
NO. 94241-E. 

SAM B. WILSON, etc., 
Plaintiff, 
vs. 
THE JACKSONVILLE BAR 
ASSOCIATION, etc., et al., 
Defendants. 
ANSWER 

The Jacksonville Bar Association, a cor- 
poration not for profit, and John M. Marees, 
defendants, for their answer to the com- 
plaint, say: 

First Defense 

1. As stated in the complaint, the plain- 
tiff is a member of The Florida Bar prac- 
ticing in Jacksonville, Florida, and is not a 
member of The Jacksonville Bar Association. 

2. As stated in the complaint, The Jack- 
sonville Bar Association has been in existence 
for many years. The unincorporated associa- 
tion of that name was in existence from 
February 4, 1897, until July 23, 1952. The 
incorporated association of that name, which 
succeeded the unincorporated association, 
has been in existence since its charter 
as a corporation not for profit was approved 
by one of the Judges of this Court and 
recorded in the office of the Clerk of this 
Court on July 23, 1952. 

3. The statement in the complaint, in 
reference to The Jacksonville Bar Associa- 
tion, that “its objects, among other things, 
is to promote the welfare of its members,” 
is not quite accurate. The objects of The 
Jacksonville Bar Association are as stated 
in Article II of its charter [recorded in In- 
corporation Book 35 at Pages 479-483 in the 
office of the clerk of this Court]: 
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ARTICLE II OBJECTS 

The objects of this association are: 

To maintain the honor and dignity of 
the profession of law, to regulate the 
practice of and promote improvements 
in the law and the methods of its ad- 
ministration, and to cultivate profes- 
sional ethics among its members; 

To continue the activities carried on 
since February 4, 1897, by the unin- 
corporated association of the same name; 

To operate as a scientific institution 
of learning in the field of the science 
of jurisprudence, as a library company 
in relation to books and equipment 
which pertain to the practice of law, 
as a charitable association with respect 
to legal aid to the indigent, as a benevo- 
lent association in relation to its mem- 
bers, and as a debating and literary so- 
ciety in the area of legal philosophy 
and literature; 

To operate as a corporation not for 
profit for charitable, scientific, literary, 
and educational purposes in the realm 
of legal discipline. 

4. The statement in the complaint that 
“there are approximately 500 lawyers in 
Duval County, Florida, who are members of 
The Florida Bar and there are about one- 
half of this number who are members of 
the Jacksonville Bar Association” is not 
accurate. 

Of the 520 members of The Florida Bar 
listed in the official Roster & Directory of 
The Florida Bar, 1956-1957, as residing in 
Jacksonville and Jacksonville Beach, 396 are 
members of The Jacksonville Bar Associa- 
tion [the Association also has 21 members 
not so listed, or a total of 417 members]. 

Of the 124 members of The Florida Bar 
so listed who are not members of The Jack- 
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In recent weeks, Jacksonville has been a testing ground for basic ques- 
tions relating to lawyer referral services. In January, Circuit Judge Ed- 
win L. Jones temporarily enjoined the Fetter Referral Service, which, ac- 
cording to the Jacksonville Bar Association and its Unauthorized Practice 
Committee, sent postal cards to persons involved in motor vehicle acci- 
dents advising them that they had the right to be represented by a lawyer 
and offering to assign them to a qualified lawyer. This, the Association 
charged, incites litigation unnecessarily and interferes with the personal 
relationship between attorney and client. Meanwhile, in a separate suit 
attacking the Jacksonville Bar Association’s own Lawyer Referral Serv- 
ice, the Answer reprinted below was filed by Roger J. Waybright. 
Counsel for the Association. Waybright is a former member of the Board 
of Governors of The Florida Bar, and served as first Chairman of the 
Committee on Lecal Forms and Work Sheets. He was President of the 
Jacksonville Bar Association at the time the Referral Service was 


launched. 


sonville Bar Association, 58 are apparently 
not engaged in the practice of law, but 
simply maintain membership in The Florida 
Bar; 2 are listed as residing at Jacksonville 
Beach; and 64 are either actively engaged in 
the practice of law in Jacksonville or at 
least designate themselves as attorneys in the 
current telephone directory, even if no office 
is maintained outside their homes. 

5. It is true, as stated in the complaint, 
that arsong other requirements for member- 
ship in The Jacksonville Bar Association are 
the requirements of membership in The 
Florida Bar and the payment of annual dues, 
except that honorary members and two 
officers pay no dues. 

6. The Jacksonville Bar Association has 
no “place of business,” and carries on no 
business. Various activities of the Association 
are carried on in the offices of officers, com- 
mittee chairmen, and members. The part of 
its Lawyer Reference Service performed by 
the Referrer, involving interviews with per- 
sons who seek to be referred to lawyers, is 
currently carried on in the office of John 
M. Marees, the Referrer, at 501 Florida Na- 
tional Bank Building, Jacksonville, Florida, 
under the supervision of the Committee on 
Lawyer Reference Service and the Execu- 
tive Committee of The Jacksonville Bar 
Association. 

7. The Jacksonville Bar Association ac- 
knowledges that it is operating a Lawyer 
Reference Service in Jacksonville, Florida. 
With some pride, it asserts that it has been 
operating such a public service since March 
2, 1953, and intends to continue to offer to 
the public this and other services designed 
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to assure that no person in need of legal 
service shall go without it because of failure 
of the legal profession to live up to the high 
privilege and responsibility entrusted to law- 
yers by their fellow citizens in a self-gov- 
erning republic. In amplification, The Jack- 
sonville Bar Association says: 

(a) For many years before 1953, the 
public and the lawyers of Jacksonville, Flor- 
ida, and the United States as a whole had 
become increasingly concerned because so 
many people who needed legal advice and 
assistance seemed unable readily to find law- 
yers who were able and willing to perform 
the needed professional services. 


As the pattern of American civilization 
gradually changed from a settled, stable farm 
and village economy to an industrial com- 
plex centered around large cities, and the 
American people began moving from those 
farms and smaller towns to those cities, and 
then from one city to another with fre- 
quent changes of jobs, those people by the 
millions lost touch with the family lawyers 
they knew so well, and seemed unable easily 
to locate lawyers, in the cities to which 
they moved, to whom they could entrust 
their legal problems with equal confidence. 

To complicate the situation, as business 
became ever more concentrated into the 
hands of mammoth corporations, people ob- 
served that corporations and the wealthy 
persons who controlled them were almost 
always represented by able lawyers, who re- 
ceived public notice when the multi-million 
dollar affairs in which they participated were 
publicized in newspapers. Although the bulk 
of the problems lawyers handled for their 


clients were still, as always, the legal prob- 
lems that every person of moderate means 
has, those every-day legal problems were 
the unspectacular matters, of great impor- 
tance to the clients and their lawyers but 
not “newsworthy,” that seldom received 
wide public notice. Consequently, many peo- 
ple were coming to the erroneous belief 
that the services of skilled lawyers were 
available only to the rich, and that the fees 
lawyers charged were so fabulous that only 
the wealthy could afford them, the person 
of moderatae means being left to work out 
his troubles alone or with the advice of 
other legally untrained persons. 


Minor rackets sprang up purporting to 
fill the need, with unscrupulous persons not 
trained in law preying upon people who 
needed lawyers, offering “legal advice” some- 
times merely useless and sometimes greatly 
harmful for whatever sum they thought the 
people in need would stand for—often more 
than a trained lawyer would charge for 
competent advice. In even more instances 
people consulted well-meaning acquaintances 
engaged in other occupations than the prac- 
tice of law, who knew just enough about 
law to give dangerously incomplete advice, 
with results disastrous to the persons who 
relied upon it. Surveys revealed, for instance, 
that only about 25% of the people who were 
buying homes and other real property con- 
sulted lawyers, so that many people spent 
their life savings for property only to find 
later that the title was bad; that only about 
15% of those who died were leaving wills 
co protect their families, and about one-fifth 
of those were writing them at home them- 
selves, while others had some untrained per- 
son do it for them, so that often the will 
was ineffective, or caused lawsuits that used 
up the estates and left in want those who 
should have been protected; and that many 
people were customarily attempting to draw 
all sorts of contracts for themselves or their 
acquaintances, with many later misunder- 
standings and heavy losses that could easily 
have been avoided at relataively small ex- 
pense by a skilled lawyer [78 A.B.A. Rep. 
241 (1953) ]. 


As society became ever more complex 
and ever more regulated by laws and ad- 
ministrative regulations, it became impossible 
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for any American citizen to thread his way 
through the maze without help. At the same 
time, it became just as impossible for any 
one lawyer to keep abreast of all of the vast 
field the law had become, so that lawyers 
had to specialize in order to continue to 
render competent service. This made it even 
more difficult for the stranger in town, faced 
with his first legal problem in that locality, 
to know which lawyers, of all those listed 
in the classified section of the telephone 
directory with no indication of specialty, 
would be able to help him with his particu- 
lar problem. 

The situation that had developed called 
for a simple answer: a method by which 
members of the public needing legal advice 
and assistance, who knew no lawyer, could 
be directly and properly brought into con- 
tact with lawyers who were able and willing 
to perform the needed professional services. 
But finding the answer was not so simple, 
and took a long time, for a reputable law- 
yer cannot advertise as an individual, the 
public and the lawyers having learned a 
long time ago that a lawyer who enters into 
tooth-and-claw competition with other law- 
yers by advertising publicly what he thinks 
he alone can do is often tempted to over- 
estimate his own ability and mislead pros- 
pective clients. 


(b) Thoughtful lawyers, including Jus- 
tices and former Justices of the United 
States Supreme Court, discussed the prob- 
lem at bar association meetings and else- 
where, and articles suggesting solutions be- 
gan appearing in legal periodicals about 1934. 

Finally, what seemed to be a satisfactory 
solution was found: the bar-association- 
sponsored lawyer reference service. The plan 
called for local bar associations to sponsor 
a service by which persons who needed a 
lawyer’s advice or assistance, and who knew 
no lawyer, could go to a person appointed 
by the bar association (called a “Referrer”), 
and be referred to a lawyer who had ex- 
perience in handling that type of legal prob- 
lem. Persons who already knew lawyers 
were to be encouraged to go to the lawyers 
they knew, for the service was only for 
those who knew no lawyer, and did not 
know which way to turn for competent 
help. Bar association sponsorship and super- 
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vision would assure that lawyers to whom 
clients were referred would be reputable, 
and have experience in and the desire to 
handle problems of the type referred to 
them, so that a person with a tax problem, 
for instance, would not waste time consult- 
ing a lawyer who specialized in criminal law. 
Any lurking fear a person not used to con- 
sulting lawyers might have, that by simply 
walking into a lawyer’s office he might be- 
come obligated to pay a fee beyond his 
means, was dispelled by the agreement that 
the lawyer would consult with the client for 
a half hour for a fixed fee of $5.00; that the 
fee for any additional work the client de- 
sired the lawyer to do would be reason- 
able, would be agreed upon between the 
client and the lawyer in advance if pos- 
sible, and if advance agreement should not 
be possible would be subject to arbitration 
by the bar association committee in case 
of dispute. The plan would be publicized in 
the city in which the service was offered, 
so that persons who knew no lawyer would 
know where the Referrer was located. 

The first lawyer reference service was 
launched in Los Angeles in 1937, followed 
by Chicago in 1940, Indianapolis and St. 
Louis in 1941, Rochester in 1942, Cincinnati 
in 1943, Newark in 1944, and Houston, 
Bridgeport and Cleveland in 1945. 


(c) The American Bar Association had 
the problem studied carefully by various 
committees (including its Committee on 
Professional Ethics and Grievances, the opin- 
ions of which will be referred to hereafter), 
beginning in 1937, to make sure that the 
lawyer reference plan, designed primarily as 
a public service, was in accord with pro- 
fessional standards and ethical principles. 

In 1946, the House of Delegates of the 
American Bar Association (the governing 
body of the American Bar Association, 
comprised mainly of representatives of 
every state bar association and the major 
local bar associations of the United Stataes) 
adopted a resolution “That the Association 
approves and sponsors the setting up by 
state and local bar associations of lawyers’ 
referral plans” [71 A.B.A. Rep. 109, 240 
(1946) ]. 

A Special Committee on Lawyers’ Refer- 
ence Service was appointed in 1949 [74 
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A.B.A. Rep. 44 (1949)], and a 62-page 
printed pamphlet entitled “Lawyer Refer- 
ence Plans: A Manual for Local Bar As- 
sociations,” was distributed to local bar as- 
sociations, explaining and advocating the 
lawyers’ reference plan. 

In 1950, the House of Delegates of the 
American Bar Association adopted a reso- 
lution “That the Lawyer Reference Plan is 
an essential instrument in making available 
legal advice and the services of lawyers 
to the public and that it is concrete evi- 
dence of the acceptance by the profession 
of its social responsibilities” [75 A.B.A. Rep. 
121 (1950) ]. 


In 1950, also, the House of Delegates of 
the American Bar Association approved a 
list of “long-range objectives to which the 
resources of the Associaation should contin- 
uously be devoted,” and which were “ac- 
corded a position of priority” over other 
activities, including the lawyer reference 
plan as one of those objectives and adopt- 
ing a resolution “That the American Bar 
Association endorse and emphasize as a part 
of its continuing long-range program activi- 
ties in the fields of . . . Lawyers’ Reference 
Service” [75 A.B.A. Rep. 124, 235 (1950); 
76 A.B.A. Rep. 110, 275 (1951)]. 

In 1951 the House of Delegates of the 
American Bar Association adopted a resolu- 
tion “That the American Bar Association 
reaffirms its conviction that the promotion 
of Lawyers Reference Plans is a project of 
the first importance to the legal profession 
in the United States;...That during the 
coming year renewed and more vigorous 
efforts be made by the officers of the Asso- 
ciation and the Committee on Lawyers Ref- 
erence Service to promote the establishment 
of such plans as expeditiously as possible in 
areas where there is a need for them; and 
. . . That all practical assistance by the As- 
sociation be extended to the Committee on 
Lawyers Reference Service to assist it in 
the attainment of this objective” [76 A.B.A. 
Rep. 128, 369 (1951)]. 

To assist in attaining that objective, in 
1951 the special committee of the American 
Bar Association that had served for two 
years [75 A.B.A. Rep. 278, 281, 411, 485 
(1950); 76 A.B.A. Rep. 111, 128, 369, 552, 
601 (1951)] was replaced by a Standing 
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Committee on Lawyer Referral Service, 
upon which was placed the duty to “en- 
courage and assist local bar associations” [76 
A.B.A. Rep. 121 (1951)]. 


In the years since then, that standing 
committee of the American Bar Association 
has published and distributed a 78-page 
printed “Handbook on the Lawyer Referral 
Service,” a 23-page printed booklet on 
“Publicizing the Lawyer Reference Service,” 
a printed “Lawyer Reference Plan Guide,” 
other pamphlets, frequent bulletins, and 
voluminous other material, has sent field 
representatives to assist and encourage local 
bar associations in establishing lawyer ref- 
erence services, and has each year since 
1952 called a National Conference of Law- 
yer Referral Services attended by repre- 
sentatives of many of the lawyer reference 
services [77 A.B.A. Rep. 235, 433 (1952); 78 
A.B.A. Rep. 241, 352 (1953); 79 A.B.A. Rep. 
146, 250, 449 (1954); 80 A.B.A. Rep. 168, 
264 (1955) ]. 

At the first such National Conference of 
Lawyer Referral Services, held on Febru- 
ary 23, 1952, a “Code of Basic Principles 
Governing the Organization and Operation 
of a Lawyer Referral Service” was adopted 
[77 A.B.A. Rep. 235 (1952); text of code in 
full at 80 A.B.A. Rep. 267-269 (1955)]. 
Among the elements set forth in that code 
as being mandatory are that the lawyer 
reference service be sponsored and super- 
vised by a bar association, and have a sys- 
tem of publicity. 

In 1953 the House of Delegates of the 
American Bar Association adopted resolu- 
tions that the Association “advocate the es- 
tablishment of lawyer referral services by 
bar associations in all cities with population 
of 100,000 or more and in all counties with 
population of 200,000 or more,” that “con- 
sideration should be given to the establish- 
ment of such services by all other bar asso- 
ciations in communities where a need for 
such services may exist”; and “That the 
American Bar Association approves of the 
practice, heretofore adopted by a number 
of bar associations and as approved by the 
Standing Committee on Professional Ethics 
and Grievances, of publicizing the estab- 
lishment of such services to the end that 
their availability will be made known to all 
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persons who might make use of them” [78 
A.B.A. Rep. 352 (1953)]. 

As a result of the activities of the Ameri- 
can Bar Association, 97 lawyer reference 
services were being operated in the United 
States by local bar associations by May 1, 
1956 [Directory of Lawyer Referral Services 
(May 1956) ]. 

(d) Since 1952, The Florida Bar has also 
actively encouraged and assisted in the es- 
tablishment of lawyer reference services by 
local bar associations in Florida cities. 

A Committee on Lawyer Referral was 
appointed in 1952 [Florida Law Journal, July 
1952, p. 303], and has since then performed 
the same function in Florida, of encourage- 
ment and assistance to local bar associations, 
that the American Bar Association commit- 
tee has performed on a national scale. 

Since 1952, The Florida Bar has furnished 
for local bar associations legal institute 
speakers on the topic of “Lawyer Referral 
Service,” to explain the plan and urge its 
adoption [Pamphlet “The Legal Institutes 
Program of The Florida Bar 1952-1953”]. 

In December 1952, the month after The 
Jacksonville Bar Association and the Tampa 
and Hillsborough County Bar Association 
adopted their respective plans for lawyer 
reference services to go into effect the fol- 
lowing January 1, an editorial article pre- 
pared by the Florida representative of the 
American Bar Association committee was 
published by the Florida Law Journal under 
the title “The Progress of the Lawyer Re- 
ferral Plan in Florida; What the Plan Is,” 
explaining the method of operation of the 
Jacksonville, Tampa, and Miami lawyer ref- 
erence services and advocating adoption of 
similar plans by other local bar associations 
in Florida [Florida Law Journal, Dec. 1952, 
p- 414]. 

On April 4, 1953, the Board of Governors 
of The Florida Bar adopted a list of “Speci- 
fic Objectives, The Florida Bar, 1953-54,” 
including in those objectives “Vigorous de- 
velopment of Legal . . . Referral programs 
in order to furnish legal services to all citi- 
zens at a cost within their means” [Florida 
Law Journal, April 1953, p. 131]. 

On October 22, 1953, The Florida Bar 
Committee on Public Relations printed and 
issued “The Florida Bar Public Relations 
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Two judicial appointees of Governor Collins are 
shown checking the law together, when Eleventh 
Circuit Judge Ray Pearson, right, served as Asso- 
ciate Justice of the Supreme Court of Florida with 
Divisions A and B. At left is Supreme Court Justice 
Campbell Thornal, appointed to the Court in 1955. 


Bulletin” No. 8 to local bar associations 
within Florida, devoting the entire bulletin 
to an explanation of the lawyer reference 
service plan and urging its adoption by local 
bar associations. 

Explanations of the plan, and urgings that 
it be widely adopted, were presented as part 
of the programs at the 1953 and later annual 
meetings of The Florida Bar. 

Those and other similar activities of The 
Florida Bar have contributed to the estab- 
lishment of lawyer reference services by 
local bar associations in Jacksonville, Tampa, 
and Miami, to formal approval of the plan 
in principle and the appointment of commit- 
tees to work out the mechanics in Lakeland 
and West Palm Beach, and to active consid- 
eration being currently given to the plan in 
Orlando. 

(e) Public reaction to the plan has been 
enthusiastically favorable, with warm com- 
mendation in articles in such mass-circula- 
tion magazines as American Magazine and 
Reader’s Digest [in 1947, about the Chicago 
service], This Week Magazine [“Are you 
SCARED of Lawyers?”, in May 14, 1950, 
issue], Collier’s [“Are You Afraid of Law- 
yers?”, in June 27, 1953, issue], and Person- 
nel, the publication of the American Man- 
agement Association [“Is There a Lawyer 
in the House?”, in July 1953 issue]. 

In legal periodicals and books, the plan 
has been hailed with equal enthusiasm [Asso- 
ciate Justice Robert H. Jackson, “Lawyer 
Reference Plans: A Manual for Bar Associa- 
tions,” A.B.A. Journal, Dec. 1949; Theodore 
Voorhees, “Referral Services’ Progress in 
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1952: Bar Presidents Join in Second Confer- 
ence,” A.B.A. Journal, Feb. 1953; Voorhees, 
“Lawyer Referral Service in 1954: Legal Ad- 
vice for Those with Jobs,” A.B.A. Journal, 
July 1954; Voorhees, “The Lawyer Referral 
Service: The Medium-Size and Small Com- 
munities,” A.B.A. Journal, Aug. 1954, Edi- 
torial, “Lawyer Reference Plans,” Journal of 
the American Judicature Society, Feb. 1950; 
Emery A. Brownell, “Availability of Low 
Cost Legal Services,” Annals of the Ameri- 
can Academy of Political and Social Science, 
May 1953; Reginald Heber Smith, “Legal 
Service Offices for Persons of Moderate 
Means” (Survey of the Legal Profession, 
1950); Winters, “Bar Association Organiza- 
tion and Activities,” pp. 132-137 (1954); 
Blaustein and Porter, ““The American Law- 
yer, a Summary of the Survey of the Legal 
Profession,” pp. 64, 65, 92-96, 115, 309, 319, 
339 (1954) ]. 

And eminent leaders of the bench and bar, 
such as Chief Justice Warren of the Sup- 
reme Court of the United States, Chief Jus- 
tice Arthur T. Vanderbilt of the New 
Jersey high court, and American Bar Asso- 
ciation President Harold J. Gallagher, have 
referred in speeches to the lawyer referral 
plan as “the one way it can be done” and 
“the most important activity of the organ- 
ized bar,” and have called not only for the 
setting up of such services, but have urged 
that “The availability of the services must 
be better advertised locally in the press, on 
the television, on the radio,.and among the 
local industries” [Lawyer Referral Service 
Bulletin No. 6, Oct. 13, 1954]. 
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(f) The Jacksonville Bar Association had 
its Committee on Lawyer Reference Service 
study the lawyer reference service plan in- 
tensively throughout 1951 and 1952, and re- 
port to its Executive Committee and then 
its membership. 

The conclusion reached by its Committee 
on Lawyer Reference Service, its Executive 
Committee, and its membership was identi- 
cal with the findings of similar groups with- 
in the legal profession all over the United 
States; that it was a duty of the legal pro- 
fession to the public to offer such a service. 

On October 31, 1952, copies of proposed 
“Regulations Governing the Committee on 
Lawyer Reference Service of The Jackson- 
ville Bar Association,” prepared by the 
Committee on Lawyer Reference Service 
and approved by the Executive Committee 
of The Jacksonville Bar Association, were 
sent to all members of The Jacksonville Bar 
Association with the monthly _ bulletin, 
notifying the members that at the November 
6 meeting those Regulations would be dis- 
cussed and proposed for adoption, to be- 
come effective the following January 1. 

At the November 6, 1952, meeting of The 
Jacksonville Bar Association, the President 
of the Savannah Bar Association gave an 
exposition of how the lawyer referral service 
in that city was being operated, the plan was 
discussed by the members, and with minor 
changes the proposed Regulations were 
adopted, to go into effect January 1, 1953. 
A copy of those Regulations, in the form in 
which adopted, is attached. 


On January 9, 1953, forms of “Application 
for Membership on Lawyer Reference Serv- 
ice Panel” were sent to each member of The 
Jacksonville Bar Association with the 
monthly bulletin of that date, and on Jan- 
uary 12, 1953, such forms were mailed to all 
members of The Florida Bar residing in 
Duval County, other than members of The 
Jacksonville Bar Association, whose names 
and addresses were available to The Jack- 
sonville Bar Association. 

Between then and the beginning of actual 
operation of the service, as well as there- 
after, all lawyers practicing in Duval County 
were repeatedly urged to fill out and send in 
their applications to serve on that panel, in 
the monthly bulletins of The Jacksonville 
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Bar Association [1/9/53 bulletin, pp. 3-4; 
2/5/53 bulletin, pp. 1-3; 2/26/53 bulletin, p. 
2; 5/6/53 bulletin, pp. 2-3], in notices pub- 
lished in The Financial News [issues of 
1/15/53 and 1/28/53] the first of which par- 
ticularly was addressed to lawyers who 
might not have been sent an application 
form because their names and addresses were 
not known, and by letters and telephone 
calls from members of the Committee on 
Lawyer Reference Service. 

155 applications to serve on the panel 
were received and approved by March 1, 
1953, and others thereafter, but no such 
application was ever received from the 
plaintiff. 

A Referrer was employed, and the Law- 
yer Reference Service of The Jacksonville 
Bar Association began actual operation on 
March 2, 1953. 

8. It was specifically provided in Section 
2 of Article IV of those “Regulations Gov- 
erning the Committee on Lawyer Reference 
Service of the Jacksonville Bar Association,” 
adopted on November 6, 1952, and never 
thereafter changed, that: 

2. All members in good standing of 
The Florida Bar, who practice law in 
Duval County, Florida, may qualify for 
membership in the panel. 


From the beginning of the Lawyer Refer- 
ence Service operated by The Jacksonville 
Bar Association, all members in good stand- 
ing of The Florida Bar, who practice law in 
Duval County, Florida, have been eligible 
for membership in the panel of lawyers to 
whom clients are referred in the course of 
operation of the Lawyer Reference Service. 
Contrary to the statement made in the com- 
plaint, membership in that panel has never 
been restricted to members of The Jack- 
sonville Bar Association. 


9. The operation of its Lawyer Refer- 
ence Service by The Jacksonville Bar Asso- 
ciation is not in any way unethical or un- 
lawful, as charged in the complaint, but is 
a public service in full accord with the high- 
est standards of the legal profession. 

On December 6, 1955, the Supreme Court 
of Florida provided in Article X of the 
amended Integration Rule, that “The Court 
adopts, as a code of ethics applicable to the 
members of The Florida Bar, the Canons of 
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Ethics now adopted or that shall hereafter 
be adopted by the American Bar Assecia- 
tion,” plus some additional rules [13 F.S.A., 
1956 ed., pp. 699 et seq.; The Florida Bar 
booklet “Your Privileges and Responsibilities 
as a Lawyer in Florida,” p. 11 (1956)]. The 
interpretations of those Canons of Ethics 
made over the years by the Committee on 
Professional Ethics and Grievances of the 
American Bar Association, and by the 
American Bar Association itself, are there- 
fore pertinent. 


During the course of the long study of the 
lawyer reference service plan that, as above 
mentioned, was made by various committees 
of the American Bar Association from 1937 
to 1946, before the American Bar Associa- 
tion approved and sponsored the plan in 
1946, its Committee on Professional Ethics 
and Grievances carefully considered all 
ethical aspects of the plan, and on July 12, 
1941, issued its Opinion No. 227, a copy of 
which is attached, ruling that the operation 
of a lawyer reference service in the man- 
ner in which The Jacksonville Bar Associa- 
tion operates its service, with proper bar 
association sponsorship and _ supervision, 
membership in the panel open to all reputa- 
ble members of the bar whether they are 
members of the sponsoring bar association 
or not, charging of an annual registration 
fee to members of the panel, and appropriate 
publicizing of the service to the public, is 
in accord with the Canons of Ethics [Opin- 
ions of the Committee on Professional Ethics 
and Grievances, American Bar Association, 
pp. 453-458 (1947); Drinker, Legal Ethics, 
pp. 257-259 (1953)]. 

The House of Delegates of the American 
Bar Association, as mentioned previously, 
adepted a resolution in 1953 “That the 
American Bar Association approves of the 
practice, heretofore adopted by a number 
of bar associations and as approved by the 
Standing Committee on Professional Ethics 
and Grievances, of publicizing the establish- 
ment of such [lawyer referral] services to 
the end that their availability will be made 
known to all persons who might make use 
of them” [78 A.B.A. Rep. 352 (1953)]. 


And on August 1, 1956, the Committee on 
Professional Ethics and Grievances of the 
American Bar Association issued its Opinion 
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No. 291, a copy of which is attached, re- 
affirming the principles laid down in its 
previous opinion except for the modification 
that, in some instances, the members of the 
panel might be confined to members of the 
sponsoring bar association [American Bar 
Association Journal, Dec. 1956, p. 1118]. 

10. It is correct, as stated in the com- 
plaint, that there are approximately 85 mem- 
bers of the panel to whom clients are re- 
ferred during the course of operation of the 
Lawyer Reference Service of The Jackson- 
ville Bar Association. The personnel of the 
panel changes from time to time, and dur- 
ing the period since March 2, 1953, 190 law- 
yers have served on that panel at various 
times. At present there are 95 members of 
that panel, but 7 of those, while paying 
registration fees, have requested that no 
clients be referred to them, so that there 
are 88 active members of the panel. 

11. It is correct, as stated in the com- 
plaint, that among the requirement for mem- 
bership on that panel are the requirements 
of membership in The Florida Bar (to which 
all lawyers who practice in Florida must be- 
long), and the payment of an annual regis- 
tration fee, which is $10.00 for a lawyer who 
has been practicing over five years and 
$5.00 for a lawyer who has been practicing 
less than five years. 

It may be added that the cost to The 
Jacksonville Bar Association of operating the 
Lawyer Reference Service is several hun- 
dred dollars a year more than the amounts 
collected from panel members as registra- 
tion fees and the $1.00 fees collected from 
each prospective client. 


12. John M. Marees is, as stated in the 
complaint, a member of The Florida Bar 
and a member of The Jacksonville Bar Asso- 
ciation. He is currently the Referrer, not 
the Manager, of the Lawyer Reference Serv- 
ice of The Jacksonville Bar Association, and 
performs the functions prescribed in the 
Regulations, a copy of which is attached, in 
his office at 501 Florida National Bank 
Building, Jacksonville, Florida, telephone 
number ELgin 3-1548. He is paid a monthly 
salary of $125.00 by The Jacksonville Bar 
Association for so doing. 

13. It is correct, as stated in the com- 
plaint, that hundreds of clients have been 


referred through the Lawyer Reference 
Service to lawyers serving on the panel. 
Between March 2, 1953, and December 19, 
1956, 1200 clients had been so referred (in- 
cluding several that were cancelled). 

14. It is correct that during substantially 
all of the time since March 2, 1953, as well 
as currently, the publisher of The Financial 
News, a newspaper published five days a 
week in Jacksonville, Florida, devoted al- 
most exclusively to the publication of data 
gathered from the offices of the clerks of 
courts in Duval County and circulated prim- 
arily among lawyers and certain business- 
mien, has published in most if not all issues 
of that newspaper a notice of the availability 
of the Lawyer Reference Service operated 
by The Jacksonville Bar Association. 

The Jacksonville Bar Association has not 
“run” such “advertisements” in the sense that 
it has paid therefor, the publisher has don- 
ated that space as an appreciated service to 
the public and the legal profession, together 
with other data of interest such as the names 
of The Jacksonville Bar Association officers 
and executive committee members and the 
location and open hours of the Duval Coun- 
ty Law Library, under the heading “Bar 
Association Notes.” ; 

The current form of the notice published 
in The Financial News is, as stated in the 
complaint: 

LAWYER REFERENCE 

SERVICE 

If you do not have a lawyer, 
contact this official agency of 
the JACKSONVILLE BAR 
ASSOCIATION for referral to 
a lawyer to handle your legal 
matters for a reasonable fee. 

501 Florida National Bank 

Dial EL 3-1548 

In May and June of 1955, The Jackson- 
ville Bar Association paid for seven adver- 
tisements of its Lawyer Reference Service, 
ranging from 11/2 to 4 column inches in 


size, that were published in the Florida 
Times-Union. 


The Jacksonville Bar Association pays for 
the Lawyer Reference Service, for a tele- 
phone, for a listing in the alphabetical sec- 
tion of the telephone directory of “Lawyer 
Reference Serv, Fla Natl Bk BI-EL 3-1548,” 
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and for a listing in the attorneys’ part of the 
classified section of the telephone directory: 
LAWYER REFERENCE 
SERVICE 
If You Need a Lawyer and Do 
Not Know One, Contact This 
Official Agency of the 
JACKSONVILLE BAR 
ASSOCIATION 
Room 501 
Fla Natl Bk Bl — EL 3-1548 

So far as The Jacksonville Bar Association 
is aware, those notices are the only “daily 
advertisements in various newspapers and 
periodicals” that have mentioned the Law- 
yer Reference Service, apart from several 
institutional advertisements that were pub- 
lished by a Jacksonville bank when the serv- 
ice was first begun in 1953, commending 
The Jacksonville Bar Association upon be- 
ginning the service. 

The failure of The Jacksonville Bar Asso- 
ciation to purchase any paid advertising 
other than that mentioned above, to publi- 
cize its Lawyer Reference Service, does not 
spring from any feeling that to do so would 
be unethical, and it is possible that in the 
future The Jacksonville Bar Association may 
decide to publicize that service to a greater 
extent by paid advertisements. 

During the four years that the service has 
been operated in Jacksonville, those in posi- 
tions of responsibility for success of the 
public service projects of The Jacksonville 
Bar Association, after service for a year or 
more in such positions, have come to the 
same conclusion as those in similar positions 
on a national level and in the 96 other cities 
in which the service is offered: that the legal 
profession does not do its full duty to the 
public by offering such a service, unless the 
service is sufficiently well publicized, on a 
continuous basis, so that the public it is de- 
signed to serve knows of it. [Pamphlet “Pub- 
licizing the Lawyer Reference Service,” pre- 
pared by A.B.A. Committee on Lawyer Ref- 
erence Service]. 


15. As to whether it is true, as stated in 
the complaint, that the panel members “have 
earned large fees” from clients so referred 
to them, the answer must be qualified, and 
a synopsis of the facts given: 


The Lawyer Reference Service of The 
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Jack F. Wayman of Jacksonville spoke on “Depositions and Discovery” in December on the 


Fourth Annual Legal Institutes program of Florida A. & M. University College of Law. A 
noted trial lawyer, Wayman is serving currently as co-counsel to The Florida Bar in its 
special Eleventh Circuit grievance investigation. He is shown above, at left, being ques- 
tioned by Panelist-Speaker Victor M. Cawthon of the Tallahassee Bar and Dean Thomas 
Miller Jenkins. Other speakers included University of Miami Professor Edward Walterman, 
University of Florida Professor Frank Maloney, Southern University Law School Dean A. A. 
Lenoir, Texas Southern University Professor Earl Carl, Florida A. & M. Professor Charles E. 
Williams, and Supreme Court Justice Campbell Thornal. Each speech was followed by discus- 
sions moderated by officers and members of the Second Judicial Circuit Bar Association. 


Jacksonville Bar Association, like the similar 
services operated by bar associations in 96 
other cities, is primarily a public service 
rather than a device to increase the income 
of lawyers. Its main function is to put peo- 
ple who need legal service, and who do not 
know a lawyer, in touch with a lawyer who 
is able and willing to render that service for 
a reasonable fee. 

The Lawyer Reference Service is not de- 
signed for the person who can pay no fee 
for the legal services he needs. For those 
people, who are also entitled to legal service, 
The Jacksonville Bar Association has for a 
quarter of a century furnished the lawyers 
who give advice and assistance through the 
Legal Aid Association. 

While there is no actual prohibition 
against wealthy persons seeking a lawyer 
through the Lawyer Reference Service, such 
people usually have formed a relationship 
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with one or more lawyers long before they 
became wealthy, and have no wish or need 
for a Lawyer Reference Service. In fact, 
they are discouraged from using the service, 
for all persons who already know lawyers 
are advised to see the lawyers they know. 
The Lawyer Reference Service is designed 
for people of moderate means who wish to 
pay a reasonable fee for the legal services 
they need, but who know no lawyer and do 
not know how to get in touch with a lawyer 
able and willing to handle their problems, 
and because they are not used to consulting 
lawyers may have the false notion that law- 
yers’ fees are exorbitant. It is a service of a 
bar association to the public somewhat more 
useful than having a reluctant bar associa- 
tion president or secretary point to the list 
of several hundred attorneys in the classified 
section of the telephone directory, with the 
suggestion that the prospective client close 
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his eyes and pick one at random who may 
or may not handle that type of matter. 


As with the general run of problems that 
come to a lawyer in other ways than 
through a lawyer reference service, the 1200 
clients who have been referred to lawyers 
through the Lawyer Reference Service oper- 
ated by The Jacksonville Bar Association 
have, in the main, had problems that needed 
only a half hour consultation with a skilled 
lawyer to solve. Consequently, most of such 
clients have paid only the $5.00 consultation 
fee, and often the lawyer has not even 
charged that fee, preferring to give the con- 
sultation without charge. A number of at- 
torneys have thus not received from clients 
referred to them as much in fees as those 
lawyers paid in registration fees in order to 
be members of the panel. In some instances, 
however, substantial fees have been paid 
eventually, particularly in negligence cases 
in which the work was done on a contingent 
fee basis. 


The lawyer reference service plan is, 
therefore, economically sound for the panel 
members as a whole in any year, and for any 
particular member of the panel over a period 
of years, but may even result in an actual 
financial loss to a particular member of the 
panel in a one-year period in which he re- 
frains from charging the consultation fees he 
is supposed to charge and is not called upon 
to render further legal services. Because The 
Jacksonville Bar Association pays part of the 
cost of operation of the service out of its 
general funds raised from members’ dues, 
the lawyer reference service plan might be 
regarded as economically unprofitable from 
the standpoint of those members of The 
Jacksonville Bar Association who are not 
members of the panel of the Lawyer Refer- 
ence Service, but The Jacksonville Bar Asso- 
ciation believes the expenditure to be well 
worth while as a public service, and regards 
it as a privilege, as well as a responsibility, of 
the legal profession to render such public 
service. 

16. The Jacksonville Bar Association docs 
not agree with the statement in the com- 
plaint that its operation of the Lawyer Ref- 
erence Service is to the detriment of the 
plaintiff and all the other lawyers practicing 
in Duval County who are not members of 
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The Jacksonville Bar Association. 

The complaint is based upon the misstate- 
ment of fact that only members of The 
Jacksonville Bar Association are eligible to 
serve in the panel of lawyers to whom 
clients are referred in the course of opera- 
tion of the Lawyer Reference Service. That 
has never been true, from the inception of 
the service. 

Since the plaintiff and all other lawyers 
practicing in Duval County are equally eligi- 
ble to apply for membership in the panel, 
on precisely the same terms, no such lawyer 
can be said to be discriminated against in 
any way. 

The applications of all qualified lawyers, 
not members of The Jacksonville Bar Asso- 
ciation, who wish to participate in this 
needed public service, with economic bene- 
fit of distinctly secondary importance, 
would be welcomed, as has always: been the 
situation since the service was first begun. 

17. Whether, as charged in the com- 
plaint, the operation by The Jacksonville 
Bar Association of its Lawyer Reference 
Service is “not conducive to the welfare of 
the public generally,” is ultimately a matter 
the public will decide. 

If that service is not in the public interest, 
it should be abolished by The Jacksonville 
Bar Association, for the primary justification 
for that service is the public interest. 

However, based upon the enthusiastic re- 
ception of the plan on a national scale in the 
articles in national magazines mentioned in 
paragraph 7(e) above, and such reaction in 
Jacksonville as the editorial entitled “Bar 
Association Acts in Public Interest” in the 
March 3, 1953, issue of The Florida Times- 
Union, the letters of commendation received 


The following typographical errors oc- 
curred in the article, ‘““Basic Problems of 
Landowners and Their Lawyers in Areas 
of Oil and Gas Development” in the Jan- 
uary issue of The Florida Bar Journal: 


Page 16—first column, second line, ‘1/28th 
royalty’ should read: ‘1/128th 
royalty.”’ 

Page 18—second column, third paragraph, 
fourth sentence, ‘‘¥%’’ should be 
“2” in both instances, to read 
as follows: ‘‘The grantee may 
pay a high price for % of the 
minerals under this favorably lo- 
cated 100 acres, and end up own- 
ing not of the royalties. .. .” 
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by The Jacksonville Bar Association from 
members of the public, and the fact that, in 
spite of the fact that the availability of the 
service has not been widely publicized on 
a continuous basis, 1200 members of the 
public, most of whom had never consulted 
a lawyer before, have called upon the Law- 
yer Reference Service in Jacksonville for 
help in finding a competent lawyer, The 
Jacksonville Bar Association is convinced 
that it is acting in the public interest, and 
rendering a needed public service in accord- 
ance with the long tradition of the legal 
profession. 
Second Defense 
The complaint fails to state a cause of 


action. 


Third Defense 
This Court lacks jurisdiction over the sub- 
ject matter of this cause. 
Roger J. Waybright 
Attorney for Defendants 
305 Law Exchange Building 
Jacksonville 2, Florida 


Certificate of Service of Copy 
I do certify that a copy hereof has been 
furnished to Frank T. Cannon, attorney for 
plaintiff, 21 N. Ocean Street, Jacksonville, 
Florida, by mail, this January 4th, 1957. 
Roger J. Waybright 
Attorney 


Regulations Governing the 
Committee on Lawyer Reference Service 


of 


The Jacksonville 


Pursuant to Section 8 of Article V of the 
By-Laws of The Jacksonville Bar Associa- 
tion, the regulations governing the Commit- 
tee on Lawyers Reference Service are as 
follows: 
Purpose 

The purpose of the Lawyer Reference 
Service of The Jacksonville Bar Association 
is to provide a method whereby any person 
who can afford to pay a reasonable fee for 
legal advice, and who does not have a law- 
yer, may be referred by The Jacksonville 
Bar Association to a lawyer willing to give 
a brief consultation for a fixed fee, and, 
where necessary, additional legal services for 
a reasonable fee to be agreed upon between 
the lawyer and the client. 

Il The Service 

The service shall be operated by a com- 
petent and qualified Referrer selected by 
and functioning under the general super- 
vision of the Committee on Lawyer Refer- 
ence Service of The Jacksonville Bar Asso- 
ciation, hereinafter called the “committee.” 
A prospective client shall be interviewed in 
the first instance by the Referrer and shall 
then, if further legal services are required, 
be referred to a lawyer who has agreed to 
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Bar Association 


participate in the service, hereinafter called 
“member of the panel.” 
lll The Committee 

The committee shall consist of nine mem- 
bers of the Association, three retiring each 
year. Subject to confirmation by the Exec- 
utive Committee of the Association, three 
members of the committee shall be ap- 
pointed, and the chairman and vice-chair- 
man for the year shall be designated, by the 
President in January of each year, and any 
vacancy shall be filled forthwith for the 
unexpired term by the same authorities. The 
President and Executive Committee who 
take office January 1, 1953, shall appoint 
and confirm nine members, three of whom 
shall have one-year terms, three two-year 
terms, and three three-year terms. 
IV Formation of the Panel 

1. The committee shall direct the organ- 
ization of the panel, and shall accept no 
attorney as a member thereof unless he has 
filed an application in writing on the form 
promulgated by the committee. 

2. All members in good standing of The 
Florida Bar, who practice law in Duval 
County, Florida, may qualify for member- 
ship in the panel. 


3. In submitting his application for mem- 
bership on the panel an applicant may, if 
he chooses to do so, list those branches of 
legal work in which he considers himself 
particularly qualified and those which he 
does not care to handle. 

4. By filing an application, each applicant 
agrees that if he is registered by the com- 
mittee as a member of the panel: 

a. He will personally grant a half-hour 
consultation for a fee of $5.00, to any client 
referred to him by the Referrer. 

b. Any charge for further service will 
be limited to a reasonable amount agreed 
upon with the client and in keeping with the 
spirit of the Lawyer Reference Service. 


c. Any dispute which may arise in con- 
rection with the amount of his fee shall be 
arbitrated by the Committee on Lawyer 
Reference Service, whose decision in the 
matter will be accepted by the client and the 
member of the panel as controlling and final. 


d. Within one week after the termina- 
tion of each referred case, he will report 
briefly to the Referrer, on a form furnished 
by the latter, concerning the disposition of 
the case and the fee paid by the client. 

5. Members of the panel whose applica- 
tions are received before March 1, 1953, 
shall be placed on the panel in alphabetical 
order. Members of the panel whose applica- 
tions are received thereafter shall be listed 
in alphabetical order on the day of receipt, 
and, as so grouped, placed at the foot of 
the panel as of that day. 

V_ Operation of the Panel 

1. Assignment of the cases or clients shall 
be in alphabetical rotation among the mem- 
bers of the panel who have indicated that 
they desire references in the branch of legal 
practice in which the prospective client de- 
sires service, unless the client shall decline 
to he referred to a particular member of the 
panel, in which case the prospective client 
shall be referred to the next member of the 
panel who has so indicated. 

2. If the Referrer ascertains that a person 
being interviewed is presently represented 
by a lawyer he shall make no reference. If 
the person has been previously represented 
by a lawyer, the Referrer shall endeavor to 
have such person consult the same lawyer 
as before. 
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3. No panel member shall lose his place 
on the panel by reason of the inability of 
the Referrer to reach him by telephone to 
make a reference, but the next available 
member of the panel shall receive the ref- 
erence. 

4. If the unavailability of a member of 
the panel results from illness or absence 
from the city, of an extended or indeter- 
minate duration, the Referrer shall place that 
member’s panel card in a temporary file, 
and shall notify him in writing of that fact. 
When the member notifies the Referrer that 
he is again available, his card shall be re- 
placed in its former position on the panel. 

5. The Referrer shall establish and main- 
tain an adequate system of records which 
will correctly reflect the operation of the 
service, and he shall make a report of all 
his activities to the committee at least once 
each month. 

Registration Fees 

1. Within one week after receipt of 
notice of his registration on the panel, each 
member shall pay to the Association a regis- 
tration fee, as follows: Any member who 
has been admitted to the Bar for a period 
of less than five years shall pay a fee of 
$5.00; any other member shall pay a fee of 
$10.00. Thereafter an annual fee shall be due 
and payable on or before the last day of 
March in each succeeding year. Any mem- 
ber delinquent on that day shall be removed 
from the panel, and shall be reinstated only 
if his arrears are paid within three calendar 
months thereafter. 


2. A panel member registered after the 
last day of September of any year may pay 
a registration fee of $5.00, entitling him to 
his place on the panel until the last day of 
the following March. 


3. Each prospective client, before .an 
interview with the Referrer, shall pay a 
registration fee of $1.00 to the Association, 
which fee shall in no instance be refunded. 

4. All registration fees paid by members 
of the panel and prospective clients shall be 
remitted to the Treasurer of The Jackson- 
ville Bar Association, to be held by him in 
a special and separate fund. At the direction 
of the committee, he shall pay from said 
fund all expenses of operation of the Law- 
yer Reference Service. No monies shall be 
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spent and no indebtedness shall be incurred 
by the committee in excess of funds in the 
hands of the Treasurer for that purpose, un- 
less first approved by the Executive Com- 
mittee. If approved by the Executive Com- 
mittee, other funds of the Association may 
be used for the operation of the Lawyer 
Reference Service. The Committee on Law- 
yer Reference Service may expend such 
funds for the salaries of the Referrer and 
any other employees deemed necessary, 
office rent, telephone, office equipment and 
supplies, postage, publicity for the Lawyer 
Reference Service, and for such other ex- 
penses of the service as the committee deems 
desirable, but no member of the committee 
shall receive any compensation for service 
thereon. 
Vil Removal or Withdrawal from the Panel 
The committee may at any time remove a 
member from the panel for any reason that 
may be deemed sufficient by a majority of 
the committee. Any member so removed 
shall have the right to appeal from the de- 
cision of the committee to the Executive 
Committee, and to appeal from the decision 
of the Executive Committee to the member- 
ship of the Association, but no appeal shall 
operate as a supersedeas. A panel member 
may at any time withdraw from the panel 
upon written notice to the Referrer, but he 
shall not thereby be relieved of his duty to 
dispose, in accordance with these Regula- 
tions, of any pending case which may have 
been referred to him theretofore. 


BAR CALENDAR 


FEBRUARY 


18-20 —County Judges’ Association 
Convention—Jacksonville. 


21 —Jacksonville Real Property In- 
stitute. 


22-23 —Lakeland Institute. 


MARCH 


7-8 —Florida A. & M. Institute on 
“Law of Torts.”’ (statewide) -- 
Tallahassee. (See Page 70). 


22-23 —Medico-Legal Institute — Mc- 
Allister Hotel, Miami. (See 
Page 70.) 


22-23 —lInsurance Law Institute—Stet- 
son University, St. Petersburg. 


APRIL 


15-17 —Traffic Court Conference — 
University of Florida College 
Gainesville. (See page 


2-4 —Annual Convention of The 
Florida Bar—Americana Hotel, 
Miami Beach. (See President's 
Page.) 
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The whole family will enjoy these 
dramatic hour-long TV shows to be 
presented by the Bell Telephone 
System in color on the CBS tele- 
vision network. Watch your news- 
paper for exact time and date. 


Southern Bell Telephone 
and Telegraph Company 
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Headnotes of Opinions No. 227 and 291 of the Committee 
on Professional Ethics and Grievances of the American 
Bar Association 


Opinion 227 
Guly 12, 1941) 


ADVERTISING—Canon 27 is applicable to advertising by organized 
bars. Opinions 179 and 205. 


ADVERTISING—Canon 27 prohibits the solicitation of professional em- 
ployment through an organized bar by or on behalf of a particular 
j lawyer through advertising mediums. 


ADVERTISING—Canon 27 does not prohibit the employment of ad- 
vertising facilities by an organized bar to acquaint the lay public 
with the desirability of securing legal services promptly when a 
legal problem arises, and to apprise the public of the maintenance 
of a Lawyer's Reference Service embracing a plan of low-cost legal 
service, the plan under which it operates, and the availability of 
the service. 


ADVERTISING—A plan or project to educate the lay public with respect 
to the benefits of legal services should be carried on by the or- 
ganized bar with a purpose to give the layman beneficial informa- 
tion, to enable lawyers as a whole to render better professional 
services, to prevent controversy and litigation, and to enhance the 
public esteem of the legal profession, and should be carried on 
in a manner in keeping with the dignity and traditions of the 
profession. 


Opinion 291 
(Adopted August 1, 1956) 


ADVERTISING—LAWYERS REFERRAL SERVICE—The publicity in con- 
nection therewith need not include a statement that the service is 
designed for persons of the low income group. 


ADVERTISING—LAWYERS REFERRAL SERVICE—PANEL—Need not 
necessarily exclude non-members of the association from participa- 
tion therein. 


ADVERTISING—LAWYERS REFERRAL SERVICE—FINANCING—Mem- 
bers of the panel may be required to assist in financing on a 
reasonable basis. 
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For Continuing Legal Education 


PLI Issues Guidebooks on 
Negligence Cases 


"THREE new publications, “Negotiating 

Settlements in Personal Injury Actions,” 
“Trial Tactics in Personal Injury Actions” 
and “Medical Proof in Head Injury Cases” 
have been issued by the Practising Law In- 
stitute as part of its Forum Series on Per- 
sonal Injuries. The series includes the previ- 
ously published volume on “Medical Proof 
in Back Injury Cases.” A fifth publication, 
“Investigating and Preparing the Medical 
Aspects of Personal Injury Actions,” is in 
preparation. 

These new publications grow out of PLI 
Saturday Forums. They reflect the views 
and experiences of judges, medical experts 
and trial counsel who specialize in such 
cases, including the authors of PLI’s widely 
used monographs on “Preparation of a Neg- 
ligence Case,” “The Trial of a Negligence 
Action” and “The Medical Aspects of Neg- 
ligence Cases.” 

The discussions in the new series of guide- 
books are detailed and present fully the con- 
trasting points of view in adversary situa- 
tions. They are replete with practical sug- 
gestions. They afford practitioners a valua- 
ble opportunity to obtain the guidance of 
experts on tactics and strategy, as well as on 
working methods. 

The volume on “Settlements” is devoted 
to sound advice by both plaintiff's and de- 
fendant’s counsel on when and how to con- 
duct settlement negotiations. Of particular 
importance is a detailed description of the 
information required by the insurance com- 
pany to judge the settlement value of a case 
and how most effectively to present a case, 
including the brochure type of presentation. 

The principal factors considered in evalu- 
ating a case, such as proof of liability, the 
plaintiff's pain and suffering, inability to 
pursue normal activities and loss and im- 
pairment of earnings, medical expenses, pres- 
ent financial status and other considerations 
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are carefully weighed and analyzed. For- 
mulas for estimating the value of a case and 
forms for use in assembling the facts for the 


plaintiff's preparation are explained and 
illustrated. 


The “Trial Tactics” volume explains how 
counsel for both plaintiff and defendant 
may persuade the jury on various phases of 
the trial. Particularly helpful is a discussion 
of the use of mathematical calculations of 
damages by plaintiff's counsel in his sum- 
mation and how to make them simple 
enough for easy jury comprehension. 


The publication on “Head Injuries” con- 
tains extensive illustration of direct and 
cross-examination of medical witnesses as 
to their qualifications, the thoroughness of 
their examinations of the plaintiff, the mean- 
ing, reasons for and significance of the vari- 
ous medical tests usually employed and of 
what they revealed, how the tests were 
given, the anatomy and pathology involved, 
the diagnoses, the prognoses, hypothetical 
questions, the reasons for their opinions and 
the extent and permanence of disability. 
This volume also includes a typical medical 
brief, the preparation of which is explained, 
and, as in the case of the other volumes, an 
extensive bibliography of medical works and 
legal materials. 


The price of single volumes in the Forum 
Series is $3.50. For any four or all five of the 
publications purchased at one time the price 
is $3 per volume. All publications are sold 
subject to refund in full on 10 days’ inspec- 
tion should they fail to fulfill the purchaser’s 
requirements. Copies of these publications 
and of a complete catalog of monographs, 
handbooks and other publications may be 
obtained, on request, from. the Practising 
Law Institute, a nonprofit educational in- 
stitution with offices at 20 Vesey Street, 
New York 7. 
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Torts And Procedure 
On March 7-8 


Loria A. & M. University CoLLece oF 

Law will conduct the second of two 
Institutes on Torts and Procedure, in co- 
operation with The Florida Bar, on March 
7 and 8. 

Lectures will deal with the substantive and 
procedural aspects, practical problems and 
recent developments in the law of torts and 
procedure, i.e., various phases of negligence, 
preparation, trial and appeal of tort actions, 
plaintiff's and defendant’s side of the case. 

Speakers include Lawrence Vold, Univer- 
sity of California; Fleming James, Jr., Yale 
University; Dean William M. Hepburn, 
Emory University; and Edward M. Dangel, 
Boston; all acknowledged authorities in the 
field. Other outstanding participants are 
Perry Nichols of Miami; Baya M. Harrison, 
Jr., of St. Petersburg; Charles R. Scott of 
Jacksonville; William Reece Smith of 
Tampa; Jules Angoff of Boston; Supreme 
Court Justice Stephen C. O’Connell of Tal- 
lahassee; and Circuit Judge Stanley Milledge 


Institute 


of Miami. Two well-known physicians, Dr. 
H. Phillip Hampton of St. Petersburg and 
Dr. Charles F. Wilinsky of Boston, will par- 
ticipate as consultants. 


Sessions will be held in the Moot Court 
Room, Florida A. & M. University, from 
2:00 to 5:00 and 5:00 and 8:00 to 10:00 p.m. 
on March 7, and from 10:00 a.m. to 12:00 m. 
and 2:00 to 5:00 p.m. on March 8. Time will 
be allotted for discussion and questions from 
the floor. 


Attendance is open to all attorneys, in- 
surance agents, business men, law students 
and teachers. There is no registration fee. 

This program marks the third year of co- 
operation between The Florida Bar, through 
its Legal Institutes Committee, and the Col- 
lege of Law of Florida A. & M. University. 


For further information communicate 
with Charles E. Williams, Director, Box 34, 
Florida A. & M. University, Tallahassee, 
Florida. 


Medico-Legal Institute Changes 


HE JANUARY IssuE of The Florida Bar 

Journal carried an announcement and 
program on the Medico-Legal Institute to 
be held in Miami on March 22 and 23. 
However, the site of the Institute has been 
changed from the Ring Theatre at the 
University of Miami to the McAllister Ho- 
tel in downtown Miami. The committee 
felt this would be necessary to avoid trans- 
portation problems for many out-of-town 
registrants expected. 


The hotel is holding a number of rooms 
for out-of-town visitors, at rates of $8.00, 
$9.00 and $10.00 for a single room and $12.00, 
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$14.00, $16.00 and $18.00 for double rooms. 
The hotel is also providing coffee breaks for 
institute participants on Friday and Saturday 
mornings and Friday afternoon. 


Institute Chairman Ben Sheppard has an- 
nounced that a $10.00 registration fee will 
be requested, but the fee will include the 
cost of the luncheon on Friday and a re- 
ception and dinner Friday evening. 


Chairman Sheppard has also announced 
that several prominent northern attorneys 
will be present to participate in the ques- 
tioning of the medical and legal experts on 
the program. 
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Municipal Court Judge Harry Arthur Greenberg is Chairman of the 
Traffic Courts and Safety Committee of The Florida Bar. In that 
capacity, he has planned and directed the two previous Traffic Court 
Conferences, and has worked for almost a year with state and na- 
tional authorities and cooperating organizations to set up the program 
announced in this issue. A graduate of Temple University. Greenberg 
received his law degree from the University of Pennsylvania in 1938, 
and practiced law in Philadelphia until he moved to Miami Beach 
in 1948. 


Third Annual 


Traffic Court Conference Set 


ee THIRD ANNUAL Florida Traffic Court Conference will be held on the University of 
Florida campus, April 15, 16, and 17. All meetings will be in the banquet hall of the 
air-conditioned Student Service Center. 

Primary objectives of the Florida Traffic Court Conference are: 

(1) To reduce traffic accidents 

(2) To promote safe driving 

(3) To attain uniformity 

(4) To assure justice with optimum effectiveness in traffic cases. 

This Conference, presented by The Florida Bar and the General Extension Division of 
Florida will be of special interest to judges, justices of the peace, prosecuting attorneys, de- 
fense attorneys, other court officials, and all peace officers. The program has been planned 
to: 

(1) Stress the importance of the role of the traffic court in traffic law enforcement. 

(2) Point out the proper preparation and presentation of traffic cases by the prosecutor. 

(3) Provide scientific techniques and procedures to reinforce the work of the prosecutor 

in proper preparation of evidence. 

(4) Facilitate the adoption of medel legislation that can do much to expedite the work 

of the courts. 

(5) Develop uniformity in procedure to build public confidence and foster public re- 

spect. 

(6) Assist the judiciary in educating the public through the medium of the traffic court. 

(7) Indicate the need for good public relations and help create the public support nec- 

essary to uphold the court. 


HOUSING 

Room reservations should be made direct and as far in advance as possible. Approximately 
20 guest accommodations are available in the Florida Union Building on the campus. Rates 
in Florida Union are $4.50 to $5.00 in single rooms and $3.00 to $3.75 per person in double 
rooms. Gainesville also has adequate motel and hotel accommodations. A mimeographed 
list of these will be supplied upon request. 


REGISTRATION 


During the Conference there will be a conveniently located registration desk on the 
second floor of the Student Service Center. Registration fee is $10; checks should be made 
payable to the General Extension Division of Florida. Registration in advance may be 


February, 1957 


| 
i. 


Dr. Robert L. Fairing. head of the General Extension Division of 
Florida’s Citizenship Training «and Community Development Depart- 
ment, will serve as coordinator for the 1957 Traffic Court Conference. 
Since joining the Extension Division staff in 1947, Fairing has devel- 
oped a far-reaching program of civic and community service. He 
also supervises citizenship home study courses to help aliens prepare 
for naturalization, in cooperation with the Department of Justice 
and the U. S. Immigration and Naturalization Service. A graduate 
of Allegheny College, Dr. Fairing received his master’s degree from 
Pennsylvania State University and a master’s and doctorate from 
the University of Pittsburgh. This year marks the third year of co- 
operation with the General Extension Division on an Annual Traffic 
Court Conference, and the second year of coordination by Dr. Fairing. 
Cooperation with the General Extension Division on institutes and 
conferences has enabled The Florida Bar to utilize in its programs 
the services of many highly skilled specialists. The lawyers of 
Florida recognize these services as contributing materially to our 
programs in public service and continuing legal education. 


made by letter accompanied by the registration fee. Send to Robert L. Fairing, General 
Extension Division, 807 Seagle Building, Gaineville, Florida. This will conserve your time 
and is recommended. 


COOPERATING ORGANIZATIONS 
American Bar Association 
County Judges’ Association of Florida 
Department of Public Safety, State of Florida 
Florida Sheriffs’ Association 
Florida Sheriffs Bureau 
Municipal Judges’ Association of Florida 
Office of the Attorney General, State of Florida 
Prosecuting Attorneys’ Association of Florida 
Traffic Institute, Northwestern University 


PROGRAM COMMITTEE 
THE FLORIDA BAR 

Harry A. Greenberg, Chairman, Committee on Traffic Courts and Safety 
GENERAL EXTENSION DIVISION OF FLORIDA 

B. C. Riley, Dean 

Robert L. Fairing, Co-ordinator for the Conference 


Traffic Court Conference Program 
Monday, April 15 


8:30 to 9:00 A.M.—Registration at air-conditioned Student Service Center, University of 
Florida, Gainesville 
Chairman 
HARRY ARTHUR GREENBERG 
Chairman, Traffic Courts and Safety Committee, 
The Florida Bar, Miami Beach 
9:00 to 9:15 A.M.—Welcome: HENRY A. FENN, Dean, College of Law, University 
of Florida, Gainesville 
Response: J. LANCE LAZONBY, President, The Florida Bar, 
Gainesville 
9:15 to 9:30 A.M.—Opening Remarks: BAYA M. HARRISON, JR., President-elect, The 
Florida Bar, St. Petersburg 
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J. I. Jackson, Executive Director of the Dade County Citizens Safety 
Council, will appear on several panels at the forthcoming Third An- 
nual Traffic Court Conference. A native of Indiana, Jackson studied 
engineering at Purdue University and later completed the School of 
Police Administration at Indiana. Since then, he has completed sev- 
eral special technical courses at Yale and other universities. Before 
moving to Miami in 1955, Jackson served as Assistant Director of 
Safety Education for the Indiana State Police and was Associate 
Director of the Indiana office of Traffic Safety. Currently. he is also 
Vice President of the International Consultants Corporation, traffic 
consultants. 


9:30 to 10:15 A.M.—The Traffic Problem: JAMES P. ECONOMOS, Director, Traffic 
Court Program, American Bar Association, Chicago, Illinois 
10:30 to 12:00 A.M.—Uniformity in Traffic Problems 
Moderator: 
HARRY ARTHUR GREENBERG 
(a) Legislative Aspects—J. EMORY CROSS, Attorney, Gainesville 
(b) Engineering Aspects—J. I. JACKSON, Executive Director, Dade 
County Citizens’ Safety Council, Miami 
(c) Judicial Aspects 
The Adoption of Exchanges of Conviction Recoras in Traffic 
Cases—J. A. RUDD, Municipal Judge, Tallahassee 
(d) Legal Aspects 
Uniform Rules of Procedure in Traffic Courts—SAM SILVER, 
Municipal Court Judge, West Miami 
1:30 to ©2:30 P.M.—Traffic Law Enforcement 
Moderator: 
W. A. JOINER, Chief, Gainesville Police Department, Gaines- 
ville 
Panel: H. LEE SIMMONS, Captain, Florida Highway Patrol, Talla- 
hassee 
DON C. McCLEOD, Director, Florida Sheriffs Bureau, Tal- 
lahassee 
JOSEPH CREVASSE, Sheriff, Alachua County, Gainesville 
3:15 to 3:30 P.M.—A Public Relations Technique: ENRIQUE ESQUINALDO, JR., 
Municipal Judge, Key West 
3:30 to 4:30 P.M.—Public Support 
Chairman: ROBERT L. FAIRING 
Moderator: J. 1. JACKSON 
Panel: WINSTON E. ARNOW,, President, *.otary Club, Gaines- 
ville 
RAYMOND DAVIS, President, Lions Club, Gainesville 
WILLIAM H. PIERSON, President, Exchange Club, Gaines- 
ville 
WILLIAM E. RION, Past President, Kiwanis Club, Gaines- 
ville 
MICHAEL J. WOOD, President, University City Kiwanis 
Club, Gainesville 
4:30 to 5:00 P.M.—Film: HOWELL GILLETT, Sergeant, Florida Highway Patrol, 
Lakeland 
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Robert L. Donigan is counsel for the Traffic Institute of Northwestern 
University. He directs legal research, serves as a consultant in traf- 
fic legislation, and teaches in the Institute’s training courses. A 
graduate of Northwestern University Law School, he is a member 
of the Illinois Bar. Donigan will discuss legal aspects of chemical 
tests in traffic cases at the Third Annual Traffic Court Conference 
of The Florida Bar. 


Tuesday, April 16 
9:00 to 12:00 A.M.—Chemical Tests in Traffic Cases 
Moderator: JAMES P. ECONOMOS 
(a) Scientific Aspects-CASH BLAIR POLLARD, Professor of 
Chemistry, University of Florida, Gainesville 
(b) Medical Aspects—B. J. SHEPPARD, M.D., and LL.B., Miami 
(c) Legal Aspects-ROBERT L. DONIGAN 
2:00 to 4:30 P.M.—The Young and The Old 
Moderator: JAMES P. ECONOMOS 
Panel: 
(a) Recreation Viewpoint-JACK PURYEAR, Superintendent, 
Recreation Department, St. Petersburg 
(b) School Viewpoint—J. CROCKETT FARNELL, Superintend- 
ent, Hillsborough County Schools, Tampa 
(c) Parents’ Viewpoint-HAZEL MORGAN, General Fxtension 
Division of Florida, Youth Program, Gainesville 
(d) Teenagers’ Viewpoint-CHARLES TUTTLE, Gainesville 
High School, Gainesville 
(e) Juvenile Court’s Viewpoint—-W. S. CRISWELL, Chairman. 
Committee on Juvenile Courts, The Florida Bar, Jacksonville 
(f) Senior Citizen’s Viewpoint-GUS SAURBREY, President, Sen- 
ior Citizens Club, St. Petersburg 


Wednesday, April 17 
9:00 to 10:30 A.M.—Speed and Physical Evidence: ROBERT L. DONIGAN 
10:45 to 11:30 A.M.—Proof in Reckless Driving Cases: ROBERT L. DONIGAN 
12:30 to 1:30 P.M.—The Traffic Court 
Moderator: JAMES P. ECONOMOS 
Panel: 
(a) The Policeman’t Parr—C. A. ROBERTS, Officer, Gainesville 
Police Department, Gainesville 
(b) The Prosecutor’s Part-JOE WILLCOX, Prosecuting Attor- 
ney, Gainesville 
(c) The Defense Attorney’s Role—J. C. ADKINS, JR., Chairman, 
Committee on the Administration of Criminal Justice, The 
Florida Bar, Gainesville 
(d) The Judge’s Duty-ALBERT H. SAPERSTEIN, Municipal 
Court Judge, Miami Beach 
1:30 to 2:00 P.M.—Summary: HARRY ARTHUR GREENBERG 
JAMES P. ECONOMOS 
Presentation of Certificates-ROBERT L. FAIRING 
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Hillsborough County Judge William Curtis Brooker is a native of Hills- 
borough County. He received his legal education at Georgetown Uni- 
versity College of Law in the District of Columbia, and was admitted 
to practice in Florida in 1921. He has served as County Judge since 
his appointment in 1946. He has been active at the state and local 
level of the American Legion, the Exchange Club, and in Civil De- 
fense activities. He often appears as a legal institute speaker under 


the auspices of The Florida Bar. 


Perplexing Probate Problems 


VW J 1s AND THE construction of them, 

do more perplex a man than any 
other learning,” said Lord Coke. But the 
perplexity of problems in the probate court 
is not limited to wills. Uncertainty is also 
encountered in the administration of intest- 
ate estates. 

There is no more important and complex 
practice in any court than that concerning 
estates of decedents and incompetents. The 
voice of the decedent is stilled and the in- 
competent cannot speak for himself. Per- 
sonal liberties, property rights, and land 
titles are concerned. The questions of law 
involved are intricate. 

Most of the questions herein discussed 
are more vexing than perplexing; actually, 
these problems are more bothersome than 
baffling. In some of them there are consti- 
tutional and statutory impediments, but in 
most of them careless procedure is the cause 
of much of the difficulty. 

Since the enactment of the comprehen- 
sive law relating to the administration of 
estates of decedents in 1933, it has been sub- 
stantially amended in every succeeding 
legislature; and all but two legislatures have 
amended the guardianship law since it was 
enacted in 1945. Therefore, it behooves law- 
yers to familiarize themselves with statutory 
requirements when preparing their petitions 
and orders in probate matters. 
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by Judge William C. Brooker 


The practice and procedure relating to 
estates of decedents and incompetents re- 
quires the concern and close attention of 
judges and lawyers; and lawyers can mater- 
ially aid probate judges and title examiners 
by reading and heeding statutes governing 
proceedings in the probate court. 

Small Estates 

There are two separate and distinct pro- 
ceedings relating to the so-called small estate. 
Both are provided for in Chapter 735 FS, 
an Act of the 1945 legislature, as amended 
by Chapters 23716 and 23872, Acts of 1947, 
and Chapter 25010, Acts of 1949. In one, 
“procedural steps” may be dispensed with. 
In the other, administration may be dis- 
pensed with. They should not be confused, 
and, as a general rule, subject to some ex- 
ceptions hereinafter mentioned, further ad- 
ministration cannot be declared unnecessary, 
after the appointment and qualification of a 
personal representative. 

The distinctive character of the two sep- 
arate small estate proceedings appears in sec- 
tion 1 of Chapter 735 FS. It is therein pro- 
vided that small estates may be administered 
or not administered as set forth in the appli- 
cable sections of Chapter 735 that follow it. 
Further evidence of such legislative intent 
appears in section 2 of said chapter. It is 
there provided that “such estate may be ad- 
ministered in the same manner and under 
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the same rules and regulations as provided 
by law for the administration of any other 
estate, or it may be administered as pro- 
vided in the next section.” The next section 
provides for dispensing with certain admin- 
istrative steps. Nothing is therein said about 
wholly dispensing with administration. 

Administration Unnecessary. This pro- 
ceeding was authorized by the 1945 legisla- 
ture in certain estates having a valuation not 
exceeding $2,000 above exempt property. In 
1947 the Legislature raised the jurisdictional 
amount to $3,000 above exempt property by 
amending sections 1 to 4, inclusive, of said 
Chapter. The 1949 legislature raised the 
amount or value of estates above exempt 
property subject to non-administration to 
$5,000 and applied it to estates of non-resi- 
dents. It did not amend section 3 of the 
Chapter, and estates subject thereto are still 
limited to $3,000. And it did not amend sec- 
tion 1. For this reason and because of objec- 
tion to the title there was for a long time 
considerable question in the minds of some 
attorneys, particularly bank attorneys, re- 
garding the validity and effectiveness of this 
1949 amendment. However, it has since been 
carried forward in revisions of the statutes 
with legislative approval. Even yet we have 
two glaring anomalies: one is that adminis- 
tration may be wholly dispensed with in 
estates up to $5,000 in value above exempt 
property, whereas only certain administra- 
tive steps may be dispensed with in estates 
not exceeding $3,000 in value exclusive of 
exempt property; and the other is that the 
jurisdictional section, the one on which 
authority for both of such proceedings is 
based, is limited to $3,000 over exempt 
property. 

As in the small estate administration 
(735.03 FS), the proceeding to declare ad- 
ministration unnecessary is applicable to tes- 
tate as well as intestate estates. See 735.05 
(2) FS. 

In declaring administration unnecessary in 
a testate case, the proponent goes no fur- 
ther with the will than to regularly prove 
its execution and to procure an order of the 
court allowing its probate, and admitting it 
to record. Thereupon the petition is made 
and filed as provided in Section 735.05 (2) 
FS. The two steps constitute one proceed- 
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ing. In such case, no personal representative 
should be appointed. 

In intestate cases the petition is made and 
filed as provided in Section 735.05 (1) FS. 

Section 735.05 FS, as amended by Chapter 
23872, Acts 1947, shows who must sign the 
petition. If there are incompetents (infant 
or mental) a legal guardian must sign, ex- 
cept that in the case of minors, whose inter- 
est in the personal estate does not exceed 
$500, the natural guardians may sign. See 
735.05 (3) FS and 744.13 (2) FS. Natural 
guardians cannot sign for their minor chil- 
dren when the estate in which they are 
interested embraces real property. 

The Legislature in 1947 (Chapter 23872) 
added two additional classes of persons en- 
titled to join in the petition: transferees of 
heirs, the heirs and administrator or execu- 
tor of deceased heirs, and the guardians of 
incompetent heirs. Section 735.14 FS. 

The statute requires that the petition to 
declare administration in intestate estates 
“shall be signed and sworn to by all the 
heirs who are sui juris and by the surviving 
spouse of the decedent and by the guardians 
of heirs not sui juris.” See Section 735.05 (2) 
FS for directions regarding execution of 
petitions in testate cases. The petitioners 
should sign both the petition and the affi- 
davit, it not being a sufficient compliance 
with the statute for the attorney to sign the 
petition and the petitioners merely to sign 
the affidavit, though that would not be re- 
garded as a jurisdictional defect. 

The practitioner, in drafting his petition, 
should in each case carefully follow the 
applicable provisions of Sections 735.04 and 
735.05 FS and set forth fully and explicitly 
the required information. The allegations of 
the petition should exclude the possibility 
of heirs, property or debts other than as is 
stated therein. If it is claimed that part of 
the property is exempt from the claims of 
creditors “under the constitution and sta- 
tutes of the State of Florida,” the facts es- 
tablishing such exemption should be fully 
and unequivocally expressed in the petition. 
It is not sufficient merely to allege that the 
property is homestead or that it is exempt 
from the claims of creditors. What makes 
it homestead or exempt property should be 
definitely shown. 
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Too often the petition for an order de- 
claring administration unnecessary is bare of 
facts showing the homestead character of 
property claimed to be exempt. Property on 
which the decedent and the surviving 
spouse, a parent and children, or other fam- 
ily head supporting one or more dependents, 
were living should be shown to be exempt 
by appropriate allegations of fact if such 
property of the decedent is claimed to be 
exempt. In such case there must have been 
at least two persons living together on the 
property in the relation of one family, one 
of whom must have been head of that fam- 
ily, before property left by the decedent 
can be impressed with such homestead 
character. 

If it is claimed that a married woman was 
head of the family in the administration of 
her estate, she being owner of the home 
property, that fact should be clearly shown 
in the petition. 

If the widow continues to live on the 
home property with adult children and the 
property is claimed to be homestead and 
thus exempt, the facts that constitute her 
head of the family should fully appear in 
the petition. If in fact an adult child is head 
of the family the property in question is not 
homestead. 

When one is or is not the head of a fam- 
ily is not as easy to state as it is to declare 
the principle that there must be a head of 
a family to impress the property with home- 
stead character. 

It is not practicable to lay down an in- 
variable rule for determining when one is 
or is not head of the family. The facts of 
the particular case must be governed by the 
broad principles that there must be a family 
and one of the family must be head of that 
family, that the person claiming to be or 
claimed to have been the head of the family 
exercised rights and duties as such, and that 
those living with such person recognized a 
family relationship and such person as the 
head of it. 

The question is stated succinctly by Dr. 
Miller in his article entitled “Our Legal 
Chameleon,” 2 Univ. Fla. Law Review 12: 

“The gist of the problem in every in- 
stance is not whether the owner of the 
property was formerly the head of a fam- 
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ily, or whether he may perhaps become 
one later, but simply whether he is the 
head of a family at the time the lien at- 
taches, or upon his death, as the case may 
be.” 


Declaring administration unnecessary is at 
best a questionable substitute for admin- 
istration. 

In many cases orders declaring adminis- 
tration unnecessary have to be revoked and 
personal representatives appointed because 
it develops that the petitioners overlooked 
heirs, property, or debts. 


Persons applying for relief under this act 
should be questioned fully regarding heirs, 
debts and property of the decedent. A 
widow may not think to mention children 
of her deceased husband by a prior mar- 
riage. Children might not mention children 
of their deceased brothers and sisters. Prop- 
perty which is not of immediate concern is 
likely to be disregarded. Need or desire to 
withdraw money deposited in the deced- 
ent’s name in a bank or post office or to 
dispose of an automobile where the title 
certificate is in the name of the decedent is 
often the immediate interest that brings the 
heirs to the lawyer's office. Close question- 
ing frequently reveals other property, just 
as it sometimes discloses debts and other 
heirs. 


Searching inquiry should be made re- 
specting the real property claimed to be 
homestead. Uninformed people cannot be 
expected to distinguish between Sections 1 
and 7 of Article 10 of the constitution. 
Land which they have had exempted from 
taxes is to them homestead for any purpose. 

If petitions are presented for an order de- 
claring administration unnecessary in cases 
where the estate includes land other than or 
in addition to the homestead, evidence of 
the value of the land should be submitted. 
Low values should not be fixed in the peti- 
tion just to come within the limitation of 
$5,000 exclusive of exempt property. In do- 
ing so, a few dollars in administration costs 
might be saved at the risk of greater cost in 
income tax on a sale of the property. The 
value of the homestead should be stated, 
too, to show whether or not the estate is 
subject to estate tax. 
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Published notices as provided in Section 
735.10 FS are recommended. 

Registered Notices to creditors named in 
the petition where the entire estate is 
claimed to be exempt are required. See Sec- 
tion 735.06 FS. It may be reasonably argued 
that such notices do not have to be mailed 
prior to the entry of the order of adminis- 
tration unnecessary. On the other hand, it 
may be contended even more logically that 
the entry of the order should be withheld 
for a reasonable time to allow for delivery 
of the registered notice, and that the notice 
should specify when the county judge will 
act on the petition. The first contention 
must be based on literal reading of the sec- 
tion. The second contention rests on reason 
and the obvious spirit of the act. The best 
practice, if not the required practice, is to 
give the notice before the entry of the 
order. Claims of creditors could be nullified 
by entry of the order before notice. 


The act contemplates a hearing. The pro- 
ceeding should not be perfunctory. Some 
evidence other than the presentation of the 
sworn petition should be presented to and 
considered by the court. 


A proceeding to dispense with administra- 
tion is limited to the particular situations 
provided in Section 735.04 FS. 


There were two grounds for the remedy 
in the original act (Chapter 22847, 1945). 
Both provisions were amended in 1947 
(Chapter 23716) and a third ground was 
added. This section was again amended in 
1949 (Chapter 25010) by increasing the 
value of an estate, exclusive of exempt prop- 
erty, subject to non-administration to $5,000, 
and by said act said Section 735.04 was fur- 
ther amended by making it available to non- 
residents having property in this state. 

Should the non-administration proceeding 
be available in the estate of a non-resident 
which is under domiciliary administration in 
another state? What effect does the value 
of the total estate have on any asserted right 
to dispense with administration on the prop- 
erty in Florida? Would it apply to a very 
large estate — one subject to estate taxes? 
What if the administration in the other state 
has been closed? What effect would the 
unavailability of the will for proof and 
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filing under the provisions of Section 735.05 
(2) FS have on an alleged right? 

It might be argued with some logic that 
in the use of the words “in this state” the 
legislature disregarded the size of the estate 
outside Florida, and the extension of the 
remedy to non-residents does not on its face 
exclude its application where there is an 
administration pending in another state on 
the estate of the decedent in question. 

A more logical position to take on this 
proposition is that all the statutes relating 
to the administration on Florida property 
of estates of non-resident decedents should 
be considered pari materia, and that statutes 
providing remedies in particular situations 
should be applied in such cases. In view of 
the provisions of Sections 734.29 (2-5), 
734.31, and 736.06, FS., it appears that there 
is adequate provision in the Florida laws 
for the administration on property of a 
non-resident in this state in instances such 
as those assumed; and Section 735.04 (2) 
should not be construed as applying in cases 
where the property in Florida is only part 
of the non-resident decedent’s total estate. 

Section 735.05 FS provides that the heirs 
may expressly agree and stipulate in the pe- 
tition for distribution contrary to the order 
provided by law. It has been rather gener- 
ally assumed that the entry of the court’s 
order giving effect to such a stipulation does 
not eo instante vest title to real property in 
the agreed distributees. But the Attorney 
General in construing said Section and Sec- 
tion 735.09 FS has ruled (054-136) that such 
order does have the legal effect of vesting 
title to realty in the persons to whom it is 
assigned in such approved agreement. 
Nevertheless, the better practice is to assume 
that such agreement and the court’s ap- 
proval thereof must be consummated by 
deeds of conveyance from the assigning 
heirs to the assignees. 

A constructive criticism and suggested re- 
vision of the Small Estates Act of 1945, as 
it was amended in 1949, by the writer of 
this article, was published in the December 
1949 Law Journal. It is now assumed that 
the objectionable features of the law will 
not be eliminated, and it is the purpose 
herein only to suggest practices to make the 
law as workable as possible. And it is hoped, 
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too, that the Bar will see the need of vigil- 
ance in opposing further mischievous 
amendments. 

There are other remedial statutes of the 
state available to heirs in certain small es- 
tates. In accordance with Section 222.15 FS 
wages and traveling expenses due to a de- 
ceased employee may be paid directly to 
the widow or children in certain instances, 
and when so paid are not subject to admin- 
istration. And under the provisions of Sec- 
tion 319.28FS transfers of titles of deced- 
ent’s motor vehicles may be made in some 
situations to the widow or children without 
administration thereon. 


Further Administration Unnecessary. As 
has been pointed out, there is no authority 
in the probate laws for terminating the ad- 
ministration in the absence of notice to 
creditors and notice of intention to apply 
for final discharge after the expiration of 
time for filing claims in cases where per- 
sonal representatives have been appointed 
except by an amendment of Section 733.43 
FS (Chapter 29714, Acts 1955). See Pitts 
vs. Pitts, 120 Fla. 363, 162 So. 708, 711, and 
Laramore vs. Laramore, 49 So. (2) 517, 520 
(Fla.) 

It may be contended that since the county 
judge can dispense with any procedural step 
in the administration in accordance with the 
provisions of Section 735.03 FS he can, after 
appointment and qualification of the per- 
sonal representative and his collection of 
assets of the estate, entertain a petition to 
dispense with further administration and di- 
rect distribution of the assets. This argu- 
ment would ignore the distinction between 
procedural steps and jurisdictional proceed- 
ings. Notices are jurisdictional in their 
nature, and not merely procedural. Not 
only does this distinction refute the conten- 
tion, but the legislature has shown that it 
did not intend after appointment of a per- 
sonal representative in these small estates 
that notices should be waived. It went to 
considerable pains to show that by provid- 
ing for substituting posted notices for pub- 
lished notices. See paragraph 2 of Section 
735.03 FS. And see Laramore vs. Laramore, 
supra. 

The foregoing relates to ordinary cases. 
There are special exceptions. See Section 
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734.08 FS. Where the assets of a small estate 
are lawfully exhausted by payment of debts 
and costs of administration, funeral ex- 
penses, and the like, prior to the time for 
distribution, it seems unnecessary to publish 
notice of application for discharge, pro- 
vided there is no question of the extent of 
the property or of heirship or beneficiaries. 
Money received by the personal representa- 
tive in settlement of a claim or judgment 
under the provisions of the RR Employees 
Liability Act (T 45:51 USCA) is not subject 
to debts or administration, and where there 
are no other assets of the estate, the per- 
sonal representative need not even give 
notice to creditors and can be immediately 
discharged. It is also probable in many cases 
that money received from the United States 
for pay of a deceased soldier or sailor, if 
that is the only asset of the estate, would 
likewise be exempt. 


Preference in Appointment of 
Administrator—Order of 

The requirements of paragraph 3 of Sec- 
tion 732.43 FS should be complied with be- 
fore a person not entitled to preference is 
appointed, and this is so even if the person 
first in order of preference in accordance 
with the provisions of Section 732.44 FS 
waives his right to the appointment, except 
as provided in paragraphs 3, 4, and 5 of said 
Section 732.44. 

“The provisions of Sub-section (3), Sec- 
tion 732.43 (supra) are mandatory, not per- 
missive,” said the Supreme Court of Florida 
in Bush’s Estate, 80 So (2) 673. And in that 
case the court held that it is a jurisdictional 
question. However, in a later case (Gold- 
strap vs. Mancini, 86 So (2) 141) involving 
the same question, except that it was raised 
by collateral attack on the proceedings in- 
stead of on appeal, the court held that the 
validity of the appointment of a person 
contrary to the provisions of said paragraph 
3 of Section 732.43 could not be collaterally 
attacked: thus, in effect, the court held that 
the preference in appointment is not juris- 
dictional in nature, contrary to that holding 
in the case of Bush’s Estate. 


In this connection it is not inappropriate 
to mention that the appointment of a non- 
resident lacking qualifications according to 
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the conditions of Section 732.47 FS will not 
be set aside when the estate is practically 
wound up and ready for closing. In re Sher- 
man’s Estate, 1 So (2) 727, 729. 

It appears, therefore, that the appointment 
of an administrator of the estate of a de- 
cedent made contrary to the order of pref- 
erence provided in the applicable law is 
erroneous and subject to reversal on timely 
appeal, but that it cannot be upset on col- 
lateral attack, or after long acquiescence. 


Family Allowances 

The right to allowances for family sup- 
port is statutory (733.20—classes 4 and 9, 
FS), and may be granted by the probate 
court for the reasons and on the conditions 
stated in the law. 

These humane and benevolent provisions 
for the relief of the distress and helplessness 
of widows and orphans must be invoked; 
they are not bestowed by the court as a 
matter of course. And, as the allowances 
are made to afford widows and orphans 
necessary means of subsistence, raiment, and 
shelter until they may in due course receive 
the estate freed of the exactions of the ad- 
ministration laws, the needs of the family 
and the sufficiency of the estate to justify 
the allowance must be shown; and the appli- 
cation should be timely made. 

If the widow or the children have ade- 
quate property of their own to support 
them during the administration of the estate 
from which they seek it, they are not en- 
titled to the temporary allowance from the 
estate. 


Regard will be given to the health, age, 
and living standards of the widow and chil- 
dren in the determination of the amount al- 
lowed, within the limitations of the law and 
the estate of the decedent. But other con- 
siderations must also govern the exercise of 
the court’s discretion: Is the widow entitled 
to allowances from her deceased husband’s 
estate notwithstanding its solvency and her 
needs? A woman who left her husband 
when his death was imminent, taking her 
personal belongings with her and engaging 
the services of a lawyer to institute divorce 
proceedings, was held by the Supreme Court 
not to be entitled to the homestead of her 
deceased husband. Barlow vs. Barlow, 23 So 


(2) 723 (Fla.). With stronger reason, allow- 
ance for family support of the widow 
should be denied on those grounds. 

The law gives the widow the right to 
claim dower in her deceased husband’s estate 
notwithstanding an allowance for family 
support, these being independent rights, but 
the Florida Supreme Court held in Gilbert’s 
Estate, 36 So. (2) 213, that the dower should 
be calculated out of the estate remaining 
after the deduction of the payments for 
family support. 

In class 4 of 733.20 FS, the maximum 
amount allowable is $1,200, but provision 
for a supplemental allowance of $3,000 was 
made by the legislature in 1949; however, 
this right is guardedly circumscribed. 

The conditions precedent to the right to 
any part of this supplemental allowance, the 
subordination of it to other claims, the use 
of the word “supplemental,” and the pro- 
vision that it is to be allowed only if it 
shall appear that the allowance under sub- 
section (d-class 4) of the Act is insufficient, 
clearly indicates a legislative intent that this 
allowance should not be asked for initially; 
otherwise the word “additional” would have 
been used instead of the word “supple- 
mental,” and subsection (d) would have 
been amended. 


It does not necessarily follow, however, 
that the total maximum allowance may not 
be granted on an original application if 
properly applied for. But the application 
should not be made perfunctorily. Every 
right to the basic allowance and to the sup- 
plemental allowance should be shown and 
all conditions precedent should be met; the 
petition should make the right to the allow- 
ance claimed under subsection (d) and 
under subsection (i), if claim of right is 
made for supplemental support, clearly ap- 
parent in all aspects. 

While the allowance is for support pend- 
ing the closing and distribution of the estate, 
therefore, be asked for in the beginning of 
the administration of the estate, it may, on 
proper showing, be granted any time before 
the termination of the administration; how- 
ever, in that situation the delay should be 
explained and the present need clearly 
shown. Otherwise, there may be a logical 
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inference that the untimely application may 
be to reduce the amount of the distribution 
subject to guardianship, or for some pur- 
pose other than needed support. 

The court will be liberal in its grant, but 
it must know that its discretion is properly 
exercised. 


Notice Of State Of Estate Property 

While notice of application for authoriza- 
tion or confirmation of sale of property of 
the estate of a decedent is not required in 
all instances, it is not inappropriate in any 
case, even when the sale is to pay debts and 
costs of administration; and, unless excep- 
tional circumstances make it inexpedient, 
notice should be given to the heirs of any 
proposed sale of the estate property. The 
heirs should be given an opportunity to re- 
ceive the property on distribution if it is 
not necessary to sell it to pay debts or costs 
of administration, and they should not be 
arbitrarily deprived of this right because of 
inconvenience in giving them notice unless 
the delay would obviously or might reason- 
ably result in loss to the estate. Neverthe- 
less, some lawyers are prone to ignore this 
right when there are a large number of 
heirs with diverse residences. 


The law does not give the personal repre- 
sentative title to the decedent’s real prop- 
erty; he has only a right of possession for 
the purposes stated in section 733.01 (1) FS, 
and he should not abuse that right. 


Notices should be given: In cases where 
the application is based on advantageous 
prices, unless the prices are fluctuating with 
a downward trend, or where an obviously 
good sale may be lost by delay; in cases 
where the amount of the deferred payment 
and times of payment proposed are greater 
than provided in Section 733.30 FS; in cases 
where the property is sold to facilitate dis- 
tribution, and, of course, as provided in 
Section 733.26 FS. 


U. S. Claims—Priority 

A claim of the United States takes prior- 
ity over all other claims in the estate of a 
decedent except administrative expenses, fu- 
neral expenses, and headstones. 


When the estate of a deceased obligor is 
insolvent, the claim of the United States 
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shall be paid before other claims are paid. 
And, for payment of debts over which the 
United States has priority, the personal rep- 
resentative of a deceased taxpayer is liable 
to the extent the United States is prejudiced 
and suffers loss thereby within the limit of 
the value of the estate. Section 191, Title 31, 
US. Code; U.S. vs. Weisburn, 48 F Suppl. 
393. 


Estate Tax—Settlement Before Discharge 

The discharge of the personal representa- 
tive of an estate subject to estate taxes is 
sometimes desirable and a petition therefor 
is presented to the probate judge having 
jurisdiction of the case prior to the filing 
of the final receipt for the taxes. 


As the personal representative is person- 
ally liable for the payment of the Florida 
estate taxes (Section 198.23 FS) and the fed- 
eral estate taxes (Section 822 (b) IRC. 
3467 U.S.RS., Section 192 of Title 31 U.S.C., 
Section 81.99 of the Estate Tax Regulations) 
to the extent of the estate less the costs of 
administration of the estate, burial expenses, 
and headstone, if any, it behooves him to 
withhold distribution until the taxes are 
paid, or to make adequate provision there- 
for. 


Provision is made in the applicable Florida 
statute (Sec. 198.19) and in Section 825a of 
the I.R.C. for expediting the discharge of 
the personal representative. 

The practical solution in most taxable es- 
tates is for the personal representative to 
file an application for discharge from per- 
sonal liability under Section 825 (a) of 
I.R.C. and under Section 198.19 of the Flor- 
ida Statutes at the time the estate tax return 
is filed. After other claims are paid or bar- 
red, the personal representative may make 
a partial distribution of the estate to the 
beneficiaries, leaving in the estate an amount 
sufficient to cover the remaining expenses 
of administration and any possible additional 
estate tax. Then, at the conclusion of a year 
from the filing of the application for dis- 
charge, the estate can be closed and the per- 
sonal representative will be discharged of 
his personal liability for federal and State 
of Florida estate taxes. 


The order of discharge entered by the 
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county judge does not, of course, relieve 
the personal representative of his personal 
liability for the taxes; that can be accom- 
plished by payment to the extent of the 
value of the estate of the decedent subject 
to the taxes. 


Non-Tax Certificate 

The legal department of the office of the 
State Comptroller contends that the per- 
sonal representative of the estate of a de- 
cedent should not be discharged in any case 
until a certificate of non-liability for estate 
taxes has been procured from the office of 
the State Comptroller and filed in the pro- 
bate proceeding in the county judge’s office, 
the reason given being that “otherwise there 
is no way for the (Comptroller’s) office to 
be. sure of the value of an estate.” 
Personal representatives and their attor- 
neys sometimes take the position that the re- 
quirement is unreasonable in estates shown 
by the petition and inventory to be much 
less than $60,000 in value, and Sections 198.26 
and 198.32 FS do not seem to positively re- 
quire the filing of non-tax certificates; but 
even in such cases, exempt property, estates 
by the entirety, and insurance might make 
the estate taxable. This is true even in es- 
tates where administration is judicially de- 
clared unnecessary (Sec. 735.04 FS). 

So, the State Comptroller’s contention ap- 
pears to be reasonable. 


Terms Of Sale Of Property 
Of Incompetent Wards 


The introductory paragraph of section 
745.15 FS has been construed by some law- 
yers as modifying section 745.11 FS so as to 
permit the sale of vested remainders and 
other interests of incompetents in land on 


terms contrary to the conditions therein 
stated. 


The said introductory paragraph of sec- 
tion 745.15 FS might have been more aptly 
phrased, and it is the cause of some con- 
fusion; but, applying the rule of ejusdem 
generis, the said paragraph must be con- 
strued in reference to the provisions of the 
preceding sections of that chapter, the pro- 
visions of the said introductory paragraph 
being general in nature and the preceding 
provisions of the same kind being specific. 
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In so far as said introductory paragraph 
of Section 745.15 FS does not relate to the 
provisions following it thereon, it has refer- 
ence to provisions of the same kind in the 
preceding sections, and it cannot be said to 
enlarge or restrict them. 


It is not inappropriate to mention that the 
court does not have discretion to vary the 
terms of sale under Section 745.11 as it has 
under Section 733.30; and, too, the interests 
of the spouses under Section 745.15 FS are 
fixed. 


Estates By The Entirety—One Of 
The Spouses Incompetent 


The general guardianship law of 1945 re- 
pealed the statute (Sec. 689.16 FS) that pro- 
vided for the sale of property owned by a 
husband and his wife by estate of entirety 
when one of them was insane and gave half 
of the proceeds of sale to the sane spouse 
and half to the guardian of the insane 
spouse. Before the next session of the legis- 
lature it was found that there was no pro- 
vision in the new law to take its place. 
Looking for an amendable section of the 
law, the 1947 legislature chose 745.15: an 
inapt and unessential provision as it was 
written. It would have been all right if the 
legislature had completely replaced the old 
section with the new provisions, but it left 
part of the old as a partly unrelated intro- 
duction to the new. As it is, the introduc- 
tion purports to provide for more than the 
provisions that follow it. 

The old section 745.15 occupied an even 
less important place in the guardianship law 
than the introductory paragraph of the new 
section 745.15. The introductory paragraph 
does refer to some of the new provisions 
that follow it; but in so far as it does not 
relate to these provisions it is as meaning- 
less as it is ineffective in relation to the sec- 
tions providing for leasing, selling and in- 
cumbering property of a ward that precede 
it. It neither enlarges nor restricts these 
provisions. 

It has been suggested that the words “con- 
veyed” in the third paragraph of Section 
745.15 FS imply authorization to mortgage, 
but, considering the context, it is more logi- 
cal to assume that these words relate to the 
authority to sell property: sell and convey it. 
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The introductory paragraph of Section 
745.15 FS consists of transplanted words of 
general, unrelated, and indefinite meaning. 
In their former setting, these words didn’t 
spell out mortgages of estates by the entire- 
ties as affected by insanity of one of the 
spouses. They were not even in association 
with words referring to an insane person’s 
interest in an estate by the entireties. Even 
now in this company they remain silent as 
to particular mortgages: mortgages of an in- 
sane person’s interest in an estate by the 
entireties. If they are truly introductory of 
their new company, why are the provisions 
of said section so verbal concerning sales 
of such interests and so reticent regarding 
encumbrances of them? 


In authorizing a guardian to encumber 
or lease an insane person’s interest in an es- 
tate by the entirety the probate judge will 
look in vain for clearly stated or implied 
statutory power to do it under the provi- 
sions of section 745.15FS. The Supreme 
Court may, however, when the question is 
presented to it, read in the statute powers 
not clearly granted by the legislature, as it 
did in interpreting certain sections in Chap- 
ter 744 in the Cameron case reported in 
28 So (2) 110: judicial modification. And it 
might in any such case base its interpreta- 
tion on an assumed relation of the introduc- 
tory paragraph of Section 745.15 FS to Sec- 
tions 745.01 and 745.04FS. But if that was 
the intent of the legislature, why did it 
write out the power to authorize sales of 
such interests instead of relying on the rela- 
tion of the introductory words of Section 
745.15 to Section 745.05? 


Lawyers, concerned with problems arising 
in estates by the entireties: dower, and other 
interests in the property where one of the 
spouses is incompetent, should carefully ex- 
amine Sec. 745.15FS for applicable rights 
and remedies. 

This is another section of our laws which 
could well be revised and clarified. 


Homestead Indissoluble On Incompetency 
Of The Head Of The Family 


None of the rights and remedies set forth 
in Section 745.15FS apply to homesteads, 
but probate judges are frequently impor- 
tuned to authorize the homestead to be sold 
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or mortgaged in situations where the head 
of the family has been adjudicated incompe- 
tent and his wife cannot maintain or live in 
the home. 

No other single thing more acutely frus- 
trates a probate judge than his impotence to 
authorize the sale or encumbrance of the 
homestead in that situation. It is ironic that 
the homestead tie designed by humane law- 
makers to secure the family unit becomes a 
Gordian knot that cannot be loosed when 
the head of the family is judicially declared 
insane. 

If it is the wife who is insane, the hus- 
band, as the head of the family, can aban- 
don the homestead and establish another; 
but there seems to be no relief for the wife 
if the husband is the insane spouse. 

A husband who has acquired a homestead 
and occupies it with his family does not lose 
his status as head of the family on being 
adjudged insane and committed to a mental 
institution; and in that situation the home- 
stead cannot be sold and conveyed by deed 
of his guardian and his wife. Stokes vs. 
Whidden, 97 Fla. 1057, 122 So 566; Bigelow 
vs. Dunphe, 144 Fla. 330, 197 So. 328 (re- 
hearing denied) 144 Fla. 330, 198 So 13; 26 
Am. Jur. 121, Sec. 195; 155 ALR 314. 


And with even greater reason a husband 
does not cease to be head of the family 
upon his imprisonment in a penal institution. 

Divorce does terminate the status, but it 
is a harsh remedy that requires a wife to 
get rid of her husband in order to dispose 
of the homestead. 


It has been suggested that the Chancery 
Court might grant relief in that situation on 
equitable grounds: imminent loss of the 
homestead because the wife cannot make 
payments due or repairs on it, or for the 
reason that she cannot continue to live on it 
in the absence of her insane husband. The 
Supreme Court suggested that there may be 
recourse to equity, but didn’t declare it, in 
Stokes vs. Whidden, supra. 

If relief can be granted in a Chancery 
Court on such equitable grounds, it would 
seem to be especially appropriate in a situ- 
ation where both the husband and the wife 
have been adjudged incompetent and con- 
fined in an institution, and there is no estate 


except the homestead. That situation exists 
in the. Hillsborough County Probate Court, 
and the only means of raising money to 
provide for their care in a rest home is by 
disposing of the homestead. As a desperate 
situation exists in this case, it may be that 
the power of a Chancery Court to authorize 
a sale will soon be invoked. But since the 
homestead laws are not based upon the prin- 
ciples of equity, and do not yield thereto, 
and their purpose is to secure the home to 
the family even at the sacrifice of just de- 
mands (26 Am. Jur. p10), and since it is a 
maxim that equity follows the law, such re- 
course may be unavailing. 


Could the legislature remedy the situation 
by enacting a law stating, as a matter of 
public policy, the grounds and manner of 
termination of the status of “head of the 
family”? 


Veterans Under Guardianship 

Guardianship of incompetent veterans 
may be granted under Chapters 293 and 294 
FS as therein provided, or the guardianship 
may be granted under the provisions of the 
general guardianship law of 1945. See Sec- 
tion 744.05 FS. If the guardianship is under 
the Uniform Veterans Guardianship Law 
(Chapters 293 and 294FS), it is limited to 
money payable to the veteran by the U.S. 
Veterans Bureau, and earnings, interest and 
profits derived therefrom (Section 293.02 
FS), investments (293.13 FS), including real 
estate, and moneys due the ward from the 
U. S. Government for military or naval 
service. (294.05 FS). 


If the incompetent veteran owns real 
property, whether or not acquired with 
moneys received from the above stated 
sources, it would seem more advantages to 
proceed under the general guardianship law. 
However, there is authority in the Veterans 
Uniform Guardianship Law (294.10 FS) for 
the sale of the ward’s real estate, presumably 
acquired by investment of moneys received 
from the aforesaid sources. (293.13 FS). 


Removal Of Fiduciary Estates From Florida 
Section 744.22FS relating to estates of 
non-resident infants and Section 744.29 FS 
relating to estates of non-resident insane 
persons permitted non-resident guardians of 
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such wards, respectively, to “receive, man- 
age, control, dispose of or remove the es- 
tates of such wards, upon authorization of 
the court of this state having jurisdiction of 
the property.” This was the law prior to 
the enactment of the comprehensive guard- 
ianship law of 1945 (Ch. 22750, Laws of 
Florida). But those sections, as well as all 
other sections of Chapters 744, 745, and 746, 
theretofore existing, were repealed by the 
1945 law, and the provisions of said Sections 
744.22 and 744.29FS, except the right of 
removal of the estates of non-resident 
minors and lunatics, were incorporated into 
the new Sections 744.15, 16, and 17 FS. 

The occasion for the transfer of money 
and other personal property of non-resident 
infants and lunatics from Florida to their 
foreign guardian arises in three ways: (1) 
money owing them or personal property 
held for them by persons in this state, (2) 
money or property rights acquired and held 
in this state for them by guardians (their 
foreign guardian or a local guardian) from 
sale of their property in this state, and (3) 
their distributive shares of the estate of a 
decedent of whom they are heirs or benefi- 
ciaries of his will. The second and third re- 
lationships, being fiduciary, are the only 
situations in which the courts of this state 
are directly concerned. 


Provision is made in Section 744.15 FS 
for the voluntary transfer to and removal 
by foreign guardians of the money and 
other personal property of minors and luna- 
tics not in guardianship or administration 
from Florida to the state of the residence of 
the infants or lunatics; but there is no ex- 
press statutory authority for the courts of 
this state to permit the relinquishment of 
fiduciary property from guardianship or ad- 
ministration to a foreign guardian and his 
removal of it from this state. 

Under the present law, Sec. 744.16 (1), 
provision is made only for the management 
of the Florida property. The words of the 
old law to receive and to remove are not 
in the existing law. 

Do the provisions of paragraph 3 of said 
section for requirement of bond in the court 
of this state for “the management and appli- 
cation of the property of the ward coming 
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into the custody of said guardian in this 
state” and the discretionary power of the 
courts of this state contained in the last sen- 
tence of said paragraph, and the provision 
for sale made in section 744.17 FS, confer 
the right to remove the distributive share of 
the non-resident ward in estates under ad- 
ministration in this state and the proceeds of 
sale in guardianship of his property from 
this state? If so, it is by implication. But a 
reasonable sequence of sale or taking cus- 
tody of property for management is to 
assume complete dominion over it, and the 
inference of right of removal of the estate 
or the proceeds of sale of property sold by 
lawful authority is logical. 


It may also be logically inferred from the 
dicta in the Cameron case, 158 Fla. 91, 28 
So (2) 110, that the right of removal has the 
sanction of the Supreme Court. 


Some lawyers infer it from the provisions 
of paragraph (4) of Section 744.15 FS, but 
that inference is strained. 


All question could be removed if the 
legislature would amend Sec. 744.16 (1) FS 
by inserting the words receive and remove 
in the context they occupied in the old law. 


It has been suggested that lawyers who 
represent guardians or administrators having 
money or other personal property belong- 
ing to non-resident wards of foreign guard- 
ians, and who are unwilling to rely on said 
inferences, may procure the appointment of 
a guardian ad litem to appear for the non- 
resident wards; that an issue can then be 
made by the answer of the guardian ad 
litem to the application for removal of their 
property from this state asserting a lack of 
lawful authority to permit it; that on this 
issue the court can grant the application on 
authority of the opinion in the Cameron 
case; and, that after thirty days the decretal 
right to remove the property becomes final. 
But this is a tortuous proceeding to legalize 
a right that is accomplished by the court’s 
grant of the application in the first place, 
if the court has that authority; and it ap- 
pears reasonably safe to assume that the 
court does have that authority. 

The legislature, however, should remove 
the doubt. 
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Guardian’s Purchase Of A Home For Ward 

Some attorneys present applications to 
purchase homes for wards in the names of 
the guardians. With respectful regard for 
authorities that approve the taking of title 
by the guardian, it is submitted that the cor- 
rect practice is to take the title in the name 
of the ward, whether the ward be incom- 
petent by reason of minority or lunacy. 
Several objections to the taking of the con- 
veyance in the name of the guardian will 
be apparent on contemplation. And, the sta- 
tute (745.03 (2) FS) seems to imply that 
the grant should be in the name of the 
ward. 


Claims And Costs—Payment 
After Death Of Ward 


The death of the ward terminates the 
guardianship, and, except for his duty to 
account, his powers cease. Usually, how- 
ever, there are claims and charges for ex- 
penses and fees remaining unpaid; and there 
appears to be some confusion regarding the 
manner in which they should be discharged. 
According to 39 CJS, Section 41, page 61, 
unpaid costs and claims should be paid out 
of assets that come into the hands of the 
executor or administrator. It seems proper 
and expedient, however, to settle and allow 
the unpaid costs and claims in closing the 
guardianship. 


Legal Representation Of Fiduciaries 

In many cases personal representatives and 
guardians seek to continue the handling of 
the affairs and proceedings in the case with- 
out counsel after the issuance of Letters, 
apparently believing that the services of the 
attorney are at an end. This is particularly 
true in guardianship. When lawyers are em- 
ployed they should inform the fiduciary 
that the court will require legal representa- 
tion in the case until a discharge is entered. 
This is necessary in the regular and proper 
administration of an estate for the benefit 
of all concerned. 


Much time of the probate judge and his 
clerks is taken up unnecessarily in requiring 
the filing of inventories and accountings. 
In some cases the personal representative 
fails to make monthly reports of the busi- 
ness of the decedent continued by author- 
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ization of the court. In many cases a guard- 
ian, particularly if a parent is guardian of 
his ward, or if a parent is living, seems to 
think that money of the ward may be dis- 
bursed for support of the ward without the 
court’s approval, not knowing the law that 
it is the legal duty of parents to support 
their children, and that the ward’s estate 
cannot be used for that purpose without 
showing the necessity and the inability of 
the parent to provide therefor. And, in some 
cases, proceeds of life insurance payable to 
one of several minor wards, or other prop- 
erty of one of such minors, is used indis- 
criminately for all of such wards. 
Fiduciary Acting As His Own Attorney. 
In some cases heirs of the decedent claim 
the right to administer the decedent’s estate 
without benefit of counsel. That is not 
proper even in cases where there is a single 
heir, unless the applicant for letters is a 
lawyer. It is submitted as a reasonable opin- 
ion that Section 454.18 FS giving a person 
a right to represent himself in court does 
not apply in the administration of the estate 
of a decedent as the administrator or exec- 
utor appears in the case in a representative 
capacity. He represents not only known or 
admitted heirs but persons who may claim 
to be heirs, and he also represents creditors. 


Non-Resident Attorney Must Associate 
Local Counsel. According to the require- 
ments of Section 454.03 FS and sub-para- 
graph 2 of Article II of the Integration Rule 
of the Florida Bar of 1950, promulgated by 
the Florida Supreme Court, “a practicing 
attorney of another state in good standing, 
who has professional business in a court of 
record in this state may, upon motion, be 
permitted to practice for the purpose of 
such business only, when it is made to ap- 
pear that he has associated and appearing 
with him in such business an active mem- 
ber of the Bar (of Florida).” See in this re- 
gard the following additional citations: Peti- 
tion of Florida State Bar Association et al, 
186 So. 280; Petition of Florida State Bar 
Association, et al, 40 So. (2) 902, 907, Laugh- 
lin v. Clephane, et al, 77 F. Supp., 103; Rob- 
inson v. Hunt, 31 So. (2) 197, 211 La. 1019 
(1946). 

In conclusion, the writer wishes it under- 
stood that the foregoing interpretations, 
practices, and procedures are his own, based 
on careful study and experience, and with 
the realization that they may not be fully 


concurred in by other lawyers and judges. 
In that sense they are submitted for such 
usefulness as they have to The Florida Bar. 
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Part One of a Practical Analysis 


Real Property Litigation 


I HAVE TRIED to approach the discussion of 
“real property litigation” with the idea 
of interesting Florida lawyers generally in 
this problem, and certainly not for the 
purpose of giving any really comprehen- 
sive analysis of any particular subject. 
Problems of real estate litigation are so 
broad, and cover so many collateral factors, 


that at the best we can only hope to scratch _ 


the surface. 

I think the need for the intensive study 
ot this problem is evident. The real wealth 
of Florida stems from real estate. Many 
years ago the practice of real estate law 
was the fundamental backbone of the prac- 
tice of any lawyer in this state. We were 
largely a rural country. The economy of 
Florida was largely agriculture, and every 
lawyer was familiar with the doctrines 
covering title, contracts for deeds, mort- 
gages, and a reasonable knowledge of the 
relationship between landlord and tenant. 
Real estate litigation was concerned with 
actions to quiet title and foreclosure of 
mortgages. Litigation between landlord and 
tenant was simple. Ejectment actions were 
few and far between, and even then the 
principles involved were not too compli- 
cated. 

In the last 25 years the law practice has 
changed rapidly. Now we have problems 
of personal injury litigation which, at least 
in Dade County and the southeastern part 
of Florida, seem to absorb at least 50 per 
cent or more of the time of the lawyers. 
We have seen the growth of labor law 
brought about by our rapid industrial 
development. We have had problems of 
social rights, problems of constitutional 
law, expanding power of taxation in the 
various brackets, the advent of air rights 
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growing out of our aviation industry, in- 
come tax practice, the growth of matrimon- 
ial disputes, and the use of administrative 
law to such an extent that the problems 
concerning real estate titles and real estate 
litigation have become virtually a subordi- 
nate part of our profession. 

Because of the lack of general knowledge 
by the practitioner today, and perhaps be- 
cause many of the judges of our numerous 
courts have not been too familiar with the 
fundamental laws pertaining to real prop- 
erty, we now find that there are many 
complications which have arisen in our 
court decisions, which appear to be in con- 
flict. We find a gradual evolution in which 
the statutory possessory actions have been 
superseded to a large extent by equitable 
intervention. The forms of these actions 
still remain, but the actual supervision by 
our courts through equitable intervention 
and through the use of the declaratory 
decree action has been expanded so that it 
is extremely difficult to analyze and explain 
any real pattern governing real property 
litigation. 

I have tried to analyze these problems to 
determine if there are any patterns to be 
followed which will be of any advantage to 
the practicing attorney, rather than to at- 
tempt to solve any individual or specific 
cases which might arise. 


Statutory Procedures 
Ejectment: 


In our statutes we find provisions made 
for actions in ejectment (Chapter 70 F.S.A.). 
Fundamentally this statute abolishes the 
common law theory of ejectment, and we 
are now permitted, under this act, to try 
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closure, mechanics’ liens, contracts, and a number of miscellaneous 


problems confronting the litigant in property matters. 


both questions of title and right of posses- 
sion. Jury trials are provided for, and the 
court procedure has been clearly defined in 
certain leading cases. Without attempting to 
analyze these cases in detail, I would sug- 
gest the study of the cases of Crowder v. 
Miami Beach First National Bank, 50 So. 
2d 174; Alford v. Sinclair, 55 So. 2d 727; 
and a recent decision, McKinnon, et al. v. 
Commerford, 88 So. 2d 753 (1956). 


In the first two cases mentioned the 
entire background of the ejectment proce- 
dure in this state is fully analyzed. In the 
McKinnon case the Court had occasion to 
reverse the judgment of the plaintiffs in the 
ejectment case because, after review of the 
evidence, the Court held that there was not 
a sufficient showing to justify the case go- 
ing to the jury for determination. The line 
cr demarcation between those cases is quite 
narrow, but it seems to me that our Court, 
and very properly, has somewhat criticized, 
in a judicial way, the actual or beneficial 
function of a jury in a complicated ques- 
tion of title. There is actually nothing new 
in the decision, except as I see it the recog- 
nition by our Supreme Court that the trial 
judge has an ever-increasing burden and 
responsibility of determining the funda- 
mentals of the question of title; and that the 
jury’s function should be confined to a very 
narrow interpretation of disputed facts, 
which are the subject matter of the con- 
troversy. 

Several years prior to the rendition of the 
cases above stated, the Supreme Court de- 
cided Drawdy Investment Co. v. Leonard, 


February, 1957 


158 Fla. 444, 29 So. 2d 198. The Court held 
that in an ejectment proceeding, plaintiff's 
right of title and right of possession depend 
upon the strength of his claim, and not upon 
the weakness of the adversary. 

In the Drawdy case, the party claiming 
the title relied upon adverse possession by 
fencing of the property in question. How- 
ever, one side of the property was bounded 
by the meander line of a lake or marsh 
where fencing was not feasibly possible. 
The Court said that the very technical re- 
quirements of the statute had not been 
met, and regardless of other factors the 
plaintiff could not prevail. I do not ques- 
tion the correctness of that decision, except 
to say that a careful analysis of it will con- 
vince any impartial attorney that the deci- 
sion was a harsh one. 

In modern Florida, titles are more com- 
plicated. An ejectment action involves not 
only the rights of the party who is sup- 
posed to be in possession, but intervening 
collateral rights concerning tenants in 
possession, mortgagees, mechanics’ liens, li- 
ensees, and many other parties who have a 
right or claim of right. In many cases the 
property may have been subdivided, plats 
filed, and dedications made. I doubt if any 
ejectment procedure would be broad enough 
to protect the rights of all parties concerned 
without equitable intervention. 

The only innovation or clarification of 
the ejectment statute is Rule 2.11 of the 
Florida Rules of Civil Procedure. This is a 
combination of the older common law 
rules 45, 46, 47 and 48, The provision is 
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made in Section G of Rule 2.11 for joining 
as parties defendant persons in interest, or 
possession, and the court is given the power 
to make such persons parties, either plaintiff 
or defendant, after notice and in such man- 
ner and upon such terms as the court may 
direct. 

Subdivision J of Rule 2.11 requires that 
the plaintiff file, as a part of the complaint, 
a statement setting forth, chronologically, 
the chain of title upon which he will rely 
at trial, and under Subsection K it is pro- 
vided that, if either party wishes to test the 
legal sufficiency of any instrument or court 
proceeding in the chain of title relied upon 
by the opposite party, it shall be done be- 
fore the trial day by the filing of motions. 
The court has the right to dispose of all of 
these questions prior to the trial. The broad 
pewer of the court will seem to obviate any 
really useful function of the jury, except in 
extreme Cases. 

Whether juries are even necessary in this 
type of action, or serve any useful function, 
is very debatable in my mind. It is possible 
that the same type of relief could be ob- 
tained by an amendment to the declaratory 
decree law now covered in Chapter 87 of 
our Statutes. However, I am simply trying 
t» point out these problems and not at- 
tempting to suggest the solution. 

Equity will take jurisdiction and enjoin 
an action in ejectment. Equitable pleas 
may be interposed in an action of ejectment, 
providing the plea sets up matters not avail- 
able as a legal defense, and which would 
authorize the plaintiff to obtain relief in 
equity against a judgment in ejectment. 
Jobnson v. Drew, 15 So. 780, 34 Fla. 130; 
Smith v. Love, 38 So. 376, 49 Fla. 230. 

The Supreme Court of Florida, in Byrne 
v. Brown, 40 Fla. 109, 23 So. 877, held that 
an action in ejectment will not be interfer- 
ed with by a court of equity where there is 
a good defense available in the lower court, 
but in the later case of Schultz v. Freeland, 
107 Fla. 286, 145 So. 257, the Court upheld 
the Circuit Court of Dade County in en- 
joining the prosecution of an ejectment ac- 
tion and settled the entire controversy. 
Again, in Crompton v. Kirkland, 157 Fla. 
89, 24 So. 2d 902, the Supreme Court re- 
affirmed this same doctrine. 


It has been held that equity will enjoin 
an action in ejectment where such relief is 
necessary for the purpose of preventing the 
cioud on the title and the very broad right 
of a court of equity. 

The power of Equity Courts over a law 
action generally, and to determine the issues 
without a jury trial, was discussed by the 
Supreme Court in the case of Wiggins v. 
Williams, 36 Fla. 637, 18 So. 859. 

It is true that interference by a court of 
equity with the ejectment procedure is to 
be used only in etxreme cases. It is very 
difficult for any practicing attorney to tell 
just what a Court of Equity will treat as 
an extreme situation. As a general com- 
ment, it would seem to me that the action 
of the courts of equity stepping into these 
statutory proceedings should be compli- 
mented and encouraged rather than discour- 
aged. The difficulty I find in the situation 
is that it is impossible to find a pattern or 
a rule to guide the lawyer. 


Forcible Entry and Unlawful Detainer 


The next statutory possessory action to 
be discussed is the remedy provided for by 
forcible entry and unlawful detainer, Chap- 
ter 82, F.S.A. This statute applies in the 
following instances: 

1. Where another enters in any case 

where entry is not given by law. 

2. Where another enters with strong 
hand or multitude of people, even in 
cases where entry is given by law. 

3. Where another, who has entered law- 
fully and peaceably, holds over after 
the expiration of his right and against 
the consent of the party entitled to 
Possession. 

Typical case: Perry Naval Stores Co. 
v. Griffin, 57 Fla. 133, 49 So. 554. 

For typical modern construction, see 
Florida Athletic & Health Club v. 
Royce, 160 Fla. 27, 33 So. 2d 322. 
For relief by equitable intervention, 
see Kennedy v. DeLong, 156 Fla. 15, 
24 So. 2d 703. 


Landlord and Tenant: 


The third statutory possessory action is 
the landlord and tenant statutory procedure 
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providing for the recovery of possession, 
Chapter 83 F.S.A. We are here concerned 
not so much with the cases which have 
been prosecuted under this statute, but 
rather with the exceptions to the rule. 


In the unlawful detainer procedure and 
in the landlord and tenant procedure, the 
courts of equity have not hesitated to inter- 
vene and to stay those summary procedures. 
In addition to the Kennedy v. DeLong, 
supra, which applied to unlawful detainer, 
a typical case of equitable intervention in 
landlord and tenant is Nevins v. Bunch, 63 
So. 2d 329. 

There, the Supreme Court confirmed the 
right of a court of equity to set aside a 
final judgment for possession in a land- 
lord-tenant procedure and place the tenant 
back in possession. 

A court of equity will, on declaratory 
decree, review relationship between land- 
lord and tenant, and assume full jurisdic- 
tion, as exemplified in the case of Kanter v. 
Safran, 82 So. 2d 508. 

In a more recent case, 6701 Realty Inc. 
v. Deauville Enterprises, 84 So. 2d 325, the 
Court expressed definite basic rules to deter- 
mine the right of re-entry between landlord 
aud tenant. In my opinion the Court, for 
the first time, squarely held that equity will 
entertain an action between landlord and 
tenant in its own right without requiring 
any re-entry under the common law or 
statutory landlord-tenant procedure. 1 com- 
mend this case to all attorneys who may 
be involved in complicated litigation be- 
tween landlord and tenant particularly 
where there are also issues of deposits of 
the last year’s rent or security deposits in- 
volved. 

As a summary to the statutory possessory 
actions, it is clear that there have been 
so many instances where a court of equity 
has assumed full jurisdiction that the excep- 
tion has become the rule. The Bar, as a 
whole, has not been very helpful to the 
court in this regard, and we, as members of 
The Florida Bar, should give this matter 
continued study to see if there is any proper 
basis for enlarging the scope of the declara- 
tory decree statute, Chapter 87 F.S.A., by 
legislative enactment. 

Some people will say that we are abrogat- 


February, 1957 


ing the right of trial by jury. I am a great 
respecter of the right of trial by jury in 
criminal cases, personal injury cases, and 
that type of litigation where the subject 
matters are generally within the knowledge 
of the ordinary lay citizen, but in these com- 
plex titles today it is my opinion that the 
jury is of very little aid in real property 
litigation. 


Some Problems to Be 
Considered by the Attorney 
Undertaking Real Estate 
Litigation 
Before any attorney can begin the pre- 
paration of pleadings in real property litiga- 
tion, or before the proper procedure can 
be determined, careful investigation will 
have to be made as to the background of 

the title. 

I will not attempt to elaborate specifical- 
ly on the subject of abstract examinations 
and the determination of title standards. 

However, there have been certain per- 
tinent decisions in the last few years that 
are a real challenge to the examining at- 
torney. 

The sources of title in Florida are the 
United States of America or Spanish grants. 
There may be some classes of titles which 
have, as their foundation, some act or grant 
made while the English were in possession 
ot Florida; but, if so, I am not familiar 
with any specific cases. 

The decisions with reference to basic 
deeds and transfers from the United States 
Government or grants under homestead 
claims have not caused too much trouble. 
The cases on that subject turn most on the 
description. However, there has been a 
great deal of confusion concerning lands 
which passed from the United States to the 
State of Florida under the “Swamp and 
Over-flow Act.” The law on this subject 
was very confusing until the Supreme Court 
rendered its opinion in the case of Pierce, 
et al. v. Warren, Governor, 47 So. 2d 857 
(1954). In this case, in a very able opin- 
ion by Mr. Justice Thomas, our Court 
discussed the provisions of the Act by which 
Florida was admitted to the Union by the 
Acts of Congress of the United States, ap- 
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proved March 3, 1845, 5 Stat. 742. It was 
pointed out in this opinion that the State 
of Florida thereupon became the owner of 
all lands under navigable waters and all 
tidelands, and that subsequently, by Act of 
the State Legislature, the title to these sover- 
eign lands was vested in the Trustees of the 
Internal Improvement Fund, Chapter 253, 
Florida Statutes 1941. The Court then point- 
ed out that there were certain lands which 
would not come under that category; that 
is to say, lands not covered by navigable 
waters and not washed by the tides. These 
lads were granted to the State as “Swamp 
and Over-flow Lands” under the Acts of 
Congress of the United States on Septem- 
ber 28, 1850, 9 Stat. 519. 

It was pointed out that, under this Act, 
the Secretary of the Interior was required 
to prepare an accurate list and plats of such 
lands and to transmit the same to the 
Governor of the State, and, upon request 
of the Governor, to cause a patent to be 
issued to the State therefor. Without go- 
ing into all of the details in that case, which 
I refer you to for your careful considera- 
tion, the Court pointed out that some con- 
fusion arose and that there was included 
under the selection of “Swamp and Over- 
flow Lands” many areas which actually were 
sovereignty lands. The Court then pointed 
out that the Trustees of the Internal Im- 
provement Fund had, prior to 1917, con- 
veyed many of these lands which were in 
fact sovereignty lands under the mistaken 
idea that they were “Swamp and Over- 
flow Lands,” but that there was no authority 
for the Trustees of the Internal Improve- 
ment Fund to convey any sovereignty lands 
before the enactment of Chapter 7304, Laws 
of Florida, Acts of 1916, F.S.A. 253.12. 

Prior to 1917 there were Acts passed 
which applied only to Palm Beach and 
Dade Counties, and by which the Trustees 
of the Internal Improvement Fund were 
authorized to convey certain lands which 
were sovereignty lands. The Court pointed 
out that, until the property had been prop- 
erly surveyed and properly classified as a 
result of the survey, any purchasers took the 
title from the State charged with the know- 
ledge that the State had not only the right, 
but the duty, to survey the lands for a 
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proper classification. As a result of the 
decisions in that case, the Court held that 
the title to certain lands in Dade County, 
Florida, which had been conveyed by the 
Trustees of the Internal Improvement Fund 
as “Swamp and Over-flow Lands” were de- 
fective because the land was actually sover- 
eignty land. 

Some attempt has been made by the 
Legislature to clarify and confirm those 
title to lands erroneously sold. However, 
an attorney may not simply assume that a 
title is good just because there is an out- 
standing deed from the State of Florida. 
A clear and careful analysis of these class- 
es of lands will have to be made. 

Not only are the basic titles sometimes 
ir. question, but certain rights growing out 
of the title, such as the riparian rights, also 
may be vitally affected. I refer in particular 
ts some recent decisions of the Supreme 
Ceurt of Florida and one decision by the 
United States Court of Appeals for the 
Fifth Circuit as follows: 

Trustees of Internal Improvement Fund 

of the State of Florida v. E. N. Claughton, 

et al., 86 So. 2d 775. 

Duval Engineering @ Contracting Com- 

pany v. Louis M. Sales, 77 So. 2d 431. 

U. S. v. 1148 ACRES OF LAND, 212 F. 

2d 853. 

In the Claughton case the Court first held 
that lands conveyed under the Dade County 
Act of 1913, as amended in 1915, and as 
generally covered for the whole State by 
the Act of 1917, had the same inherent 
rights as that enjoyed by other lands which 
had been directly acquired from the United 
States Government insofar as riparian rights 
were concerned, and that the Butler Bill 
(Chapter 271) applied to lands so acquired. 
This would have confirmed riparian rights 
to owners of islands, either natural or which 
were created as a result of dredging of 
channels when conveyed as Sovereignty 
lands. The riparian rights, of course, were 
to be utilized only in accordance with the 
permission granted by the United States 


_ Board of Army Engineers. The Court in 


that first opinion held, however, that these 
were fundamental property rights, which 
were vested rights. 

However, re-hearings were granted in 
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that case and two additional opinions were 
rendered. Only the final opinion was pub- 
lished as above referred to. Under that opin- 
ion apparently sovereign lands of the State 
of Florida do not have the benefit of the 
Riparian Right Act, Chapter 271. I use the 
word “apparently” after due consideration, 
because we now find that Chapter 271 
(the Butler Bill) has been re-enacted in full 
and is carried in the Florida Statutes for 
1953 and 1955, without any amendment, and 
without excepting State Sovereignty Lands 
which have been previously conveyed. 

In 1954, the Court, in the Duval Engineer- 
ing case, held that the Legislature had, 
by the Act of 1951, Chapter 26776, repeal- 
ed the Butler Act of 1921, Chapter 271, on 
all lands in the State of Florida, excepting 
Palm Beach and Dade Counties, and stated 
that when the owners had not complied 
with the condition of Chapter 271 by actu- 
ally filling in the land or permanently im- 
proving the submerged land, the State had 
the right to take that privilege away. In 
other words, Chapter 271 was held to have 
been repealed by the Act of 1951 on all 
lands, excepting the lands in Palm Beach 
and Dade Counties, Florida, and, therefore, 
the statutory riparian rights were eliminat- 
ed. 

However, in the Federal courts in the case 
of U. S. v. 11.48 Acres of Land, 212 F. 2d 
853, an opinion was also rendered in 1954 
on this subject. The Florida law was cons- 
trued by the Circuit Court of Appeals for 
the Fifth Circuit in such a way that there 
is apparently a dead conflict between that 
decision and the Duval Engineering case. 
The theory of that decision rested upon the 
fact that once property was acquired by 
the upland owners the easement granted 
by Chapter 271 became a vested property 
right, and could not be taken by the State 
without compensation. 

I am not here attempting to resolve the 
question other than to state that apparently 


the litigation under riparian rights is just 
beginning. 


Tax Title Litigation 


Time does not permit any elaborate dis- 
cussion of litigation affecting tax titles, but 
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there are certain key cases which any at- 
torney interested in tax title litigation should 
examine very carefully. In the case of 
Shouten v. Hunt, 200 So. 923, the Supreme 
Court refused to uphold the validity of a 
tax deed because of a defective description. 
The Court held that extrinsic evidence 
could not be introduced to explain the 
description and that, where there were two 
properties in a certain section that could 
possibly be covered under the same general 
description, the descriptions and tax deeds 
were thereby void because of indefiniteness. 
The same rule applied in Palbicke v. Brick- 
ell, 167 So. 44. However, later the Court, 
in Hawken v. East Coast Land and Cattle 
Co., 52 So. 2d 800, seemed to depart from 
that rule and permitted a wide scope of 
evidence to be introduced to bolster up 
what appeared, on the face of the deed, 
to. be an indefinite and insufficient descrip- 
tion. The Court in that case discussed the 
rule in Shouten v. Hunt, Supra, and also 
discussed the case of Freeland v. P.P.R.Co., 
164 Fla. 151, 33 So. 2d 857. However, there 
seems to be some confusion when one com- 
pares these decisions with the recent case 
ot Thompson v. City of Key West, 82 So. 
2d 749. 

It is very difficult to tell from the exist- 
ing opinions just how far an engineer will 
be permitted to testify about his ability to 
locate property from the description con- 
tained in the tax deed. It is a notorious 
fact that in many of the tax rolls of this 
state the descriptions are abbreviated. This 
is often confusing because of the various 
plats which have been filed from time to 
time covering a particular piece of property. 
Regardless of whether the Supreme Court of 
Florida will continue with a rather broad 
interpretation and a liberal construction to 
explain the description by extensive con- 
fusion, or whether it will recede to its form- 
er rule of long standing and hold the tax 
deed holder to a strict construction, are 
matters which cannot be determined now. 

An intermediate construction was ap- 
proved in an opinion written by Mr. Justice 
Hobson in Townes v. Nowlin, 45 So. 2d 
346. In that case, two engineers were pro- 
duced as witnesses to identify property 
which had, at one time, been in the City 
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of Delray Beach, but which, at the time of 
the application for the tax deed, was only 
partidlly in the City of Delray Beach, the 
other part having been eliminated from the 
City boundaries. The Supreme Court, in 
its opinion, noted that expert witnesses 
should not be permitted to give their con- 
clusions as to what construction the Court 
should place upon the description set forth 
in the tax deed, and it said: 

“In other words, it was up to the Court... 
to construe these instruments and deter- 
mine the property which was covered by 
the tax certificates and described in the 
application for a tax deed and which was 
actually conveyed by said deed. The wit- 
nesses testified, and with propriety, on 
the question of whether the land could 
be identified and located by the independ- 
ent use of the recited descriptions but it 
was not for them to give a legal construc- 
tion to them.” 

So it is that the rule on tax deed litigation, 
particularly with reference to identification 
of the property, is still pretty well tied up 
in the facts of each particular case. The 
lawyer preparing litigation of this type 
should not be complacent about his ability 
to rely upon one rule or the other. 

In the City of Key West case, supra, the 
Supreme Court said: 

“Description of lands on tax rolls of 

city as ‘part salt pond lots Plat 1, page 

204, 2 acres, Book G-2 page 441, Book 

G-4 page 427’, was fatally defective for 

indefiniteness, in that with such descrip- 

tion and no more, a surveyor could not 
have located the land.” 

It is apparent from that there is no uni- 
form rule which permits the introduction 
ef extrinsic evidence to clarify the decrip- 
tions contained in tax deeds. 


Claim of Title Through 
Descent and Distribution 
Or by Operation of Law 
Hodges v. Logan, 82 So. 2d 885 (Fla. 
1955) established the following rule: 

“Claimant, who alleged that she held 
equitable title to property, legal title of 
which was in decedent, could have her 
claim considered without having filed a 
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claim against the estate within statutory 
period,” F.S.A. $733.16, $733.19. 

This theory poses quite a problem to the 
attorney passing on an abstract or deter- 
mining the title coming through an estate. 
When we analyze the peculiar facts of that 
case, there is nothing startling about the 
decision. There were no innocent parties. 
Everyone had notice. However, the adop- 
tion of the abstract principle established that 
an equitable claimant to lands, the title of 
which was vested in the decedent at the 
time of the decedent’s death, may virtually 
ignore the administration proceedings. The 
case itself did not determine whether an 
innocent purchaser from the heirs of the 
estate would be protected. If we are to take 
this case at its face value, we would never 
know when we were getting a good title 
which passes through the administration of 
a decedent’s estate. In this regard, see also 
Beke v. Estate of Frank Molnar, 82 So. 2d 
595. 

A recent case of real interest is In Re: 
Estate of Samuel McCollum, deceased, 88 So. 
2d 537 (1956). This involved the interpreta- 
tion of 713. 29, F. S. 1955, declaring that an 
illegitimate child is an heir of his mother 
and “also of the person who, in writing, 
signed in the presence of a competent wit- 
ness, acknowledges himself to be the father.” 
The Court held that written evidence or 
written acknowledgment had to be definite- 
ly and clearly established with considerable 
formality, and stated: 


bares we think the requirement of the 
statute that the written acknowledgment 
be signed ‘in the presence of a competent 
witness’ means, at least, that the putative 
father must be conscious of the fact that 
the writing relied upon as a declaration 
of paternity is being made ‘in the presence 
of’, meaning to the knowledge of, the per- 
son in whose presence it was inscribed.” 
In the same category we find the recent 
case of David S. Hendrick, Ill v. D. H. 
Redfearn, as Administrator ad litem of the 
Estate of David S. Hendrick, deceased, et 
al., 88 So. 2d 620 (1956). In that case the 
appellant, Hendrick, who was the plaintiff 
below, sought a reversal of a summary final 
decree dismissing his complaint whereby he 
sued to establish himself as the owner of 
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one-half of his deceased father’s estate. The 
case required the determination of the effect 
of a compromise and settlement agreement, 
which had previously been executed by 
Hendrick, appellant, on the one hand, and 
Edmonston, one of the appellees, on the 
other hand. About two months after the 
death of the father, the parties entered into 
a comprehensive settlement agreement. The 
administration would have required pro- 
ceedings in three different states, and in 
order to save expenses the parties entered in- 
to an agreement for distribution. The ap- 
pellant sought a decree setting the compro- 
mise agreement aside because, as he claims, 
he signed the agreement under a mistake as 
to his own legal rights. The appellant con- 
tended that after he signed the agreement 
he ascertained that, as a matter of law, his 
father was a constructive trustee as to one- 
half of his estate for his benefit, and that 
a probate court had no right to set that 
trust aside or declare it non-existent. 
Without going into all of the details, it 
is apparent that the Supreme Court upheld 
the contract and held that the compromise 
agreement had been entered into in good 
faith and the parties acted upon it. 
However, this case is indicative of the 
present trend whereby beneficiaries, either 
legal or equitable, are attempting to pierce 
the fiction of the probate proceedings. It 
seems that this trend stems from the fact 
that the Supreme Court of Florida has so 
construed our statutes as to let down the 
bars and permit the filing of these equitable 


claims against the beneficiaries who have 
taken under the proper probate or adminis- 
tration of an estate. 

Strictly from a standpoint of a title ex- 
aminer, this problem creates a serious situ- 
ation. The practicing attorney should give 
very careful consideration to be sure that 
titles coming through the estate of a de- 
cedent are clear. Just how we can guard 
against these equitable claims is not appar- 
ent at this time. In this series of cases, and 
in an effort to do equity under the parti- 
cular section involved, the Supreme Court 
of Florida has recognized or expressed a 
general rule which would be disasterous. 

In the space allotted to me, I cannot dis- 
cuss in detail other important cases which 
have been decided by the Supreme Court of 
Florida in the last several years, and which 
are of vital interest to the attorney. How- 
ever, I will refer to some of the more im- 
portant ones simply by name and reference 
to their subject matter with the hope that 
this reference will be of some assistance. 


Litigation Between Partners 
or Stockholders Affecting 
Partnership Distribution 
In Lieberbaum v. Levine, 54 So. 2d 159, 
the Supreme Court pierced the fiction of the 
corporate entities and treated the numerous 
property interests of interconnecting corpo- 
rations as partnership assets. This is a de- 
cision of far-reaching importance. 
(Continued in May Issue) 
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It is a pity that in American history, 
where idealism and lofty purpose have suc- 
ceeded only when they were linked with 
patience, moderation, compromise, accom- 
modation, and adjustment, we minimize the 
importance of these latter qualities in our 
national heroes. A misguided sense of pa- 
triotism edits out the very pragmatic traits 
that have made for greatness in most Amer- 
ican leaders, and it depicts our statesmen as 
inflexible copybook idealists of a kind who 
could never have succeeded in a real demo- 
cratic situation. It represents the one-track 
support of some single transcendent value 
as the task of statesmanship, whereas almost 
invariably the real task has been the skillful 
reconciliation of conflicting values. It is 
ironical that Lincoln, the supreme reconciler 
of conflicting values, should be stereotyped 


as the supreme protagonist of a single one. 
— David M. Potter. 


We need scarcely repeat, here, what has 
often been said about our having to exer- 
cise “eternal vigilance” with regard to our 
basic freedoms. But we need to recognize 
that such vigilance alone cannot keep these 
freedoms alive. Watch can be kept over 
a corpse. Thus, freedom of speech cannot 
be protected by our merely keeping an 
anxious eye on those who would shut us 
up —though such watchfulness is necessary. 
It is best protected by our saying things 
that make accurate, responsible, and gener- 
ous good sense; and by our being willing, 
when we have said our say, to listen to 
others — or even to listen before we say our 
say. It is best protected, in brief, where 
minds behave like minds—and not like 
mere appendages to vacuity, prejudice, or 
blind factionalism. — Harry and Bonaro 
Overstreet. 
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] Tax Law Notes 


Of interest to corporation lawyers is the 
recent Florida case of State of Florida, on 
relation of Peninsular Telephone Company 
vs. Clarence M. Gay, 90 So. 2d 132. The 
Telephone Company in this case issued 
bonds in the amount of $8,500,000. These 
bonds were executed and delivered in New 
York City. A trust indenture encumbering 
Florida property was also executed in the 
same city. The meeting of the Board of 
Directors authorizing the issuance of the 
bonds and the payment of the proceeds to 
the officers all took place in New York. 
The Company purchased documentary 
stamps in the amount of $8,500 and placed 
them on the bonds in New York. The Com- 
pany in suit for refund of the $8,500 re- 
covered on the theory that the transaction 
did not take place within the limits of the 
State of Florida, and therefore was not tax- 
able by this State. 


Interest On Deficiencies 

In a case apparently of first impression, 
the Tax Court ruled that interest which has 
accrued and been paid for deficiencies on a 
personal income tax return is not deducti- 
ble as a business deduction from gross in- 
come in computing a net operating loss of 
the taxpayer's business. The Court, in Maxer 
v. Commissioner 26 Tax Court No. 63, casts 
down the taxpayer’s argument that his in- 
come was derived from the business and 
that he used money from the business to pay 
taxes and interest instead of borrowing from 
the bank. The Court indicates that this 
argument could convert every expenditure 
made by the taxpayer for any purpose dur- 
ing a particular year, to a business expense. 
The Court states that its ruling has no 
effect upon the taxpayer’s right to deduct 
any part of interest accrued on his return 
for the year in which the tax was due, but 
that this is a personal deduction which is 
to be used in determining net income, and 
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not to be taken into account in computing 
a net operating loss. 


Error In Partnership Return 

The Government has announced an error 
in Form 1065 which is the partnership re- 
turn of income. There is a printing error 
in the line reference in Schedule N. The re- 
ference to Line 26 on Line 1, of page 4, 
in Schedule N, should be to Line 16. IRB 
1956-49. 


Joint Returns 

QUESTION: .A’s wife dies in February 
of the taxable year. A remarries in Novem- 
ber of the same year. Will A be allowed to 
file a joint return for himself and his de- 
ceased wife thereby claiming two exemp- 
tions and the second wife file a separate re- 
turn and claim an exemption for herself. 
The Tax Court in Epps v. Commissioner, 26 
Tax Court 104 answers this question in the 
negative. Although this precise point has 
apparently never been raised in any Court 
the Commissioner in I. T. 3832, 1947 —1 C. 
B. 28, had ruled that since the taxpayer was 
a married individual on the last day of the 
taxable year his status as to allowable ex- 
emptions were determined as of that date. 
He should not be permitted to go back to 
the date of his deceased wife’s death. The 
Tax Court agrees with this reasoning. 


Noncash Payments To 
Commission Salesmen 


In an advanced release Internal Revenue 
ruling 57-18 states that an employer who 
makes a noncash remuneration will not be 
required to withhold income tax on such 
remuneration. This rule will apply begin- 
ning August 9, 1955. The fair market value 
of such remuneration, however, should be 
included on the withholding tax statement, 
Form W-2. This ruling is given pending 
the issuance of regulations pursuant to Sec- 
tion 3402 (j), Internal Revenue Code 1954. 
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Florida Has Two New Chapters in 


The National Association 
of Legal Secretaries 


UST A LITTLE Over 27 years ago in Long 

Beach, California, W. L. Girard, attor- 
ney and deputy county clerk, loudly la- 
mented, “What a day! Nothing but in- 
correctly prepared documents, all by ‘pur- 
ported’ legal secretaries.” 

This unpleasant tirade was directed to- 
ward Eula Mae Smith, a young, inexperi- 
enced high school girl on her first job. 
As she tearfully retyped the offending 
papers, he paced the floor and continued, 
“I have often wondered why you ‘legal 
secretaries’ don’t get together and find out 
just what is required in the preparation and 
filing of legal documents.” 

The suggestion stayed in Miss Smith’s 
mind until the following week when she 
lunched with five other secretaries em- 
ployed in local law offices. She asked them, 
“Why don’t we form a club for the bene- 
fit of legal secretaries? We could share 
our experience, and perhaps girls who 
have been in legal work for a long time 
would help us.” The idea appealed to 
all of them, so shortly thereafter, these 
six girls, with the cooperation of their 
employers, founded in Long Beach the first 
“Legal Secretaries Association.” 

This organization soon acquired other 
members, some with years of experience 
which they gladly shared with the begin- 
ners in legal work, and this proved so help- 
ful to both the secretaries and their em- 
ployers that similar organizations were 
formed throughout California and in other 
states, including Illinois, Arizona, Iowa, and 
Tennessee. Finally, on July 5, 1950, the 
* Mrs. Leigh is Public Relations Director of the 


NALS. Her offices are at 408 Olive Street, No. 
505, St. Louis 2, Mo. 


98 


by Anita L. Leigh* 


National Association of Legal Secretaries 
was incorporated under the laws of the 
State of California. 

The new association rapidly spread over 
the nation, and chapters were chartered in 
Alaska, Hawaii, Kansas, Michigan, Missouri, 
New Jersey, New York, Nevada, North 
Dakota, Ohio, Oregon, Washington, West 
Virginia, and in the District of Columbia. 
In November, 1956, the first Florida chap- 
ter was chartered, the Daytona Beach Legal 
Secretaries Association. Another new chap- 
ter held its first organizational meeting in 
Miami on November 13 and will soon sub- 
mit application for charter in the national 
organization. A total of 70 chapters are 
now chartered, and new ones are being 
formed every day. In addition, by means of 
members-at-large in cities where there are 
no associations, 14 additional states are rep- 
resented, making a total membership of 
over 5,000. 


State Associations are being formed in 
states having three or more chapters. At 
the 1956 convention of the National Asso- 
ciation of Legal Secretaries held in Fort 
Worth, Texas, five presidents of state as- 
sociations were presented charters, includ- 
ing California, Missouri, New Jersey, Texas, 
and West Virginia. 

The National Association of Legal Sec- 
retaries is nonpartisan, nonunion, nonsec- 
tarian, and nonprofit. The association, 
through its chapters, sponsors training 
courses for young women desiring to be- 
come legal secretaries with a curriculum 
which covers legal office routine, office 
manners, the various types of litigation and 
legal procedure, and the pleadings, forms, 
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and documents used therein. The courses 
are brief enough to enable the student to 
complete them in a comparatively short 
time. The courses do not include short- 
hand or typing. 

The association is interested in helping 
legal secretaries all over the United States 
to form new chapters in their own cities, 
to offer additional training free of charge, 
to raise the standards and status of the 
legal secretary, and to make her of greater 
value to her employer, giving her a feel- 
ing of pride that she is a member of this 
profession. The association is not a union, 
and the members never discuss wages and 
hours. 

The Code of Ethics vowed to be kept 
by every member of NALS, as it is often 
called, is a vital part of the organization: 

“The first duty of a legal secretary 
is loyalty to her employer. 

“It shall be the duty of every legal 
secretary to at all times maintain a high 
standard of courtesy in all contacts with 
law offices, clients, courts and any and 
all persons. 

“It shall be unethical for any legal sec- 
retary to violate any statute now in ef- 
fect or to be enacted governing privileged 
communications. 

“It shall be unethical for any secretary 
or employee of any law office to divulge 
the contents of any documents in the 
possession of her employer without first 
having obtained the consent of said em- 
ployer, or to discuss, maliciously or other- 
wise, with any person, matters of a con- 
fidential nature, knowledge of which may 
come to her by virtue of her employment. 

“It shall be the duty of every legal 
secretary to maintain harmonious cooper- 
ation with her associates.” 


The Sixth Annual Convention of the 
National Association of Legal Secretaries 
will be held in Las Vegas, Nevada, in 
July, 1957, at the Tropicana Hotel, cele- 
brating the 28th anniversary of the mis- 
takes of a young, inexperienced legal sec- 
retary and the constructive criticism of her 
employer. 

Mrs. Elizabeth Gardner was elected as the 
first president of the Daytona Beach Legal 
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Secretaries Association. Mrs. Hermoine Dix- 
on, 226 South Wild Olive Avenue, Daytona 
Beach, Florida, has been appointed as the 
chapter representative and may be contacted 
for information concerning requirements for 
membership and the educational and social 
opportunities offered to legal secretaries 
in this area. Regular monthly meetings 
will be held in the Circuit Court Chambers. 

Mrs. Mary Ruth Hauser, c/o Smathers, 
Thompson & Dyer, 1301 duPont Building, 
Miami 32, Florida, is the temporary presi- 
dent of the Miami chapter being organized 
and may be contacted in the Dade County 
area for information about the Legal Secre- 
taries Association. 


The members of the Bench and Bar 
in Florida have been most cooperative 
and helpful in assisting the new Florida 
chapters with their plans and projects. 


Inquiries regarding the formation of new 
associations in Florida may be addressed 
to the president of the National Associ- 
ation of Legal Secretaries: Miss Rhoda 
Valentine, 610 Scripps Building, San Diego, 
California. 


“In determining the customary charges 
of the Bar for similar services, it is proper 
for a lawyer to consider a schedule of min- 
imum fees adopted by a Bar Association, 
but no lawyer should permit himself to be 
controlled thereby or to follow it as his 
sole guide in determining the amount of 
his fee.” 


(From Canon 12) 


Wanted: Recent law school graduate 
with Florida License by growing south- 
east firm. Give full particulars as to 
education and experience. Reply to 
The Florida Bar Journal, Box DS. 
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Good Night, Mr. Smith! 


Time was when there’d be a light burning in your office 
until all hours at night. And then you discovered 


FLORIDA JURISPRUDENCE 


—the cornerstone of a hard-working, time-saving Florida law 
library. Florida Jurisprudence quickly gives you complete, 
accurate answers to questions of Florida law. It is based on 
careful, analytical study of all Florida decisions and legislative 
enactments, including the new Rules of Civil Procedure. 


Florida Jurisprudence has all the service features modern 
lawyers demand, and its prepublication price and terms are well 
within your reach. Write either publisher today for full details. 


t. ROCHESTER 14, NEW YORK | 


BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO 1, CALIFORNIA 


THE FLORIDA BAR JOURNAL 


THE LAWYERS CO-OPERATIVE PUBLISHING co. 
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New Legal Aid Office Opens 


The Escambia Legal Aid Society office, 
sponsored by the Society of the Bar for the 
First Judicial Circuit and the Escambia 
County Council, opened last month in the 
Courthouse building in Pensacola. At pre- 
sent the office hours are from 3:00 to 5:00 
p-m. Monday and Thursday afternoons. As 
the need arises, it will be open additional 
hours. 

Richard H. Merritt is President of the 
newly chartered Legal Aid Society, and 
Dilver W. Fellers is Secretary. Of the eleven 
members of the board consisting of laymen 
and lawyers, five are Pensacola members of 
The Florida Bar. In addition to Merritt and 
Fellers, they are John M. Coe, Jack Green- 
hut, and Joe J. Harrell, President of the 
Society of the Bar. 

About 40 lawyers in the area have volun- 
teered to serve. One will be available in the 
office each afternoon it is open. The Junior 
Service League of Pensacola will furnish 
the clerical and stenographic help. 

In addition to newspaper publicity, the 
new Legal Aid Society has had one appear- 
ance on television and will have a series of 
four radio interviews to explain the aims and 
operation of the new office. 


In the last month, four American bar asso- 
ciations and one in Canada have requested 
copies of The Florida Bar’s “Handbook for 
Jurors,” so that they might use it as an ex- 
ample in preparing similar materials for dis- 
tribution in their own jurisdiction. This 
month, 10,000 copies were purchased for use 
in Orange County. What about your coun- 
ty or circuit? Is it distributing this excellent 
material? 


A special session of the Circuit Court of 
the Seventh Judicial Circuit was held in De- 
Land late in January as a testimonial honor- 
ing State Attorney Murray Sams upon his 
retirement. 
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Local Bar Officers Elected 


Officers of the Broward County Bar Asso- 
ciation, elected for the year 1957, are: Jobn 
W. Fleming of Fort Lauderdale, President; 
Robert B. Butler of Hollywood, Vice-Presi- 
dent; and Edward Farley of Fort Lauder- 
dale, Secretary-Treasurer. 


New officers of the Jacksonville Bar Asso- 
ciation are John S. Duss, Ill, President; 
Harold R. Clark, President-elect; David W. 
Foerster, Secretary; George C. Young, 
Treasurer; and Tyrie A. Boyer, John E. 
Mathews, Jr.. and Robert C. Whitehead, Jr., 
Executive Committee members. 


Ellis F. Davis of Kissimmee has been 
elected President of the Osceola County Bar 
Association. Mrs. Jess Wilder Thacker of 
Kissimmee is the Secretary. 


New officers of the Seminole County Bar 
Association are Douglas Stenstrom, Presi- 
dent; Volie A. Williams, Jr., Vice-President; 
and Gordon V. Frederick, Secretary-Treas- 
urer; all of Sanford. 


Jack R. Bissell is now Secretary of the 
Sarasota County Bar Association as well as 
of the Twelfth Judicial Circuit Bar Associa- 
tion. His new address is P. O. Box 108, 
Sarasota. 


ABA-AIA Accord Reached 


Future differences that may arise between 
lawyers and certified public accountants 
over inter-relationships in financial-legal 
matters would be settled through joint “con- 
ference and cooperation” rather than court 
action under a new agreement reached be- 
tween the American Bar Association and 
the American Institute of Accountants. 


The new ABA-AIA accord, adopted by 
the two national organizations after two 


years of negotiations, recommends that there 
be established, in every state, a joint confer- 
ence committee of lawyers and CPAs to 
consider disputes as they arise and to attempt 
to settle them by mutual agreement. 


In a joint report the associations also re- 
commended that the special negotiating 
committees of the ABA-AIA created in 1954 
should continue to function on the national 
level as the “National Conference,” and to 
assist state committees in solving local dis- 
putes. 


In effect, the new agreement reaffirms the 
Statement of Principles adopted by the ABA 
and the AIA in 1951, upon recommendation 
of the National Conference of Lawyers and 
Certified Public Accountants, as a guide to 
professional spheres in federal tax practice. 
It covers all lawyer-accountant relationships 
and seeks to substitute voluntary negotiation 
for litigation in the settlement of contro- 
versies. 

The new arbitration plan as formulated 
by the special ABA-AIA committees out- 


lines five specific procedural steps to be 
taken. They are: 


1. The two professions continue to 
adhere to the 1951 Statement of Prin- 
ciples as a “guide to cooperation” in tax 
matters. 


2. Immediate consideration be given 
by state organizations of lawyers and 
certified public accountants in each state 
to creating a joint conference commit- 
tee to consider such controversies as 
may arise. 


3. All disputes be referred as a mat- 
ter of regular procedure to the joint 
state committee or, if none exists, to 
the National Conference, before there is 
any resort to litigation. 


4. Differences which cannot be re- 
solved by state committees should be 
referred to the National Conference. In 
the first few years, the National Con- 
ference should be permitted to partici- 
pate in consideration of local issues 
“which might serve as guides and pre- 
cedents for other cases.” 
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5. In the interest of uniformity, only 
one joint interprofessional conference 
committee be created in each state, and 
that “their structure and procedure fol- 
low the pattern of the National Con- 
ference.” 


“It is hoped and believed,” the joint state- 
ment concluded, “that resolution of specific 
cases as suggested above will in time provide 
a body of precedent which will come to 
serve as a guide to members of the two pro- 
fessions . . .” 


The joint statement was signed for the 
American Bar Association by William J. 
Jameson of Billings, Montana, former Presi- 
dent of the ABA and Chairman of the Com- 
mittee on Professional Relations. John W. 
Queenan of New York, as Chairman of the 
AIA Committee on Relations with the Bar, 
signed for the Institute. The joint report 
had the unanimous approval of the mem- 
bership of both committees, whose negotia- 
tions were authorized by the governing 
bodies of the ABA and AIA. 


Newly elected Vice-Chairman of the 
Board of Bar Examiners is Wilson San- 
ders, a partner in the Orlando firm of San- 
ders, McEwan & Berson. Sanders has prac- 
ticed in Orlando since graduation from the 
University of Florida in 1934, except for 
time served overseas with the 102nd In- 
fantry Division during World War Il. 
Presently, Sanders is a Lt. Colonel in JAG. 
He is a member of Phi Kappa Phi and Phi 
Alpha Delta. 


Recently, Chairman Albert Pallot of the 
American Citizenship Committee delivered 
the first lecture in the Committee’s new high 
school lecture series. In Tavernier, Pallot 
was introduced by Oliver Folmar, local 
member of the Committee, and lectured on 
“Your Duty to Take Part in Public Affairs.” 


On the day that Pallot spoke, the Ameri- 
can Bar Association Co-Ordinator came out 
with a one-page coverage of the program, 
commending it highly. As a result, at least 
20 bar associations have requested copies of 
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Florida material for inclusion in their own 
citizenship programs. 


Has your local bar arranged sponsorship 
of this fine material in your own high 
schools? The lectures are printed and ready 
to go, and Thomas D. Bailey, State Super- 
intendent of Education, has written to all 
high school principals urging them to co- 
operate with your local bar association in 
scheduling these lectures. 


Committee Appointments 


John T. Wigginton of Tallahassee has 
been appointed Chairman of the Supreme 
Court Committee to replace Chester Bedell 
of Jacksonville, who recently resigned. Wig- 
ginton was formerly Vice-Chairman of the 
committee. 


Thomas J. Jordan of Miami and Paul Ed- 
ward Gifford of Miami Beach have been 
appointed to the Crime and Delinquency 
Prevention Committee. 


Joe L. Sharit, Jr., of Tampa has been ap- 
pointed to the Committee on Workmen’s 
Compensation. 


Newly appoinetd members of the Com- 
mittee on Family Law are Edmund Russo of 
Coral Gables and Charles R. Tripp of 
Miami. 


Associations and Partnerships 


Fleming, Scott & Botts announce that 
Charles R. Scott and John S. Cox are with- 
drawing from the firm to engage in general 
trial practice, with offices in Suite 1725 Bar- 
net National Bank Building, Jacksonville, 
under the firm name of Scott & Cox. Guy 
W. Botts, James W. Mahoney, Robert C. 
Whitehead, Jr., James N. Elliot, Gray C. 
Ramsaur, Earl B. Hadlow and Francis P. 
Hamilton will continue the general practice 
of law in Suite 1712, Barnett National Bank 
Building, under the firm name of Botts, 
Mahoney & Whitehead. 


Ragland, Kurz & Maness announce that 
Clark W. Toole, Jr., and Louis Kurz, Jr., 
have become members of the firm and that 
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the firm name is changed to Ragland, Kurz, 
Maness & Toole, with offices at 704 Florida 
Theatre Building, Jacksonville. 


County Judge Leff Mabie, who did not 
seek reelection and whose term as County 
Judge of Hardee County expired January 7, 
now practices law in Wauchula in the First 
Federal Building. He will be associated with 
his brother, J. Ralph Mabie, who was grad- 
uated from the University of Florida in 
June, 1956. 


Marks, Gray, Yates & Conroy of Jackson- 
ville announce that Delbridge L. Gibbs and 
Linderner Smith, Jr.. formerly partners in 
Boggs, Gibbs & Smith, and Lloyd C. Leemis, 
Francis B. Bull, and Leon W. Alexander, 
who have been associated with the firm for 
a number of years, have become members 
of the firm. Richard L. Randle is now asso- 
ciated with the firm. 


Miami graduate Kirby Smith, former As- 
sistant Dade County Solicitor, is now an as- 
sociate in the law firm of Smith & Carroll, 
Balch Building, Naples. 


Morison Buck, United States Commis- 
sioner for the Southern District of Florida, 
is Opening a branch office for law practice 
at 4005 West Hillsborough Avenue, Tampa, 
in addition to his present office at 305 Mor- 
gan Street, Tampa. 


Hue E. Nunnallee announces the opening 
of his office at 19 East Pine Street, Avon 
Park. 


Robert B. Van Skike is now associated 
with the firm of Burket, Burket & Smith, 
311-315 Palmer National Bank Building, 
Sarasota. 


John T. G. Crawford and Philip S. May 
announce that Tyrie A. Boyer has become 
a member of their firm, which will continue 
at the same location, 906 Lynch Building, 
Jacksonville, under the name of Crawford & 
May & Boyer. 


LEST WE FORGET! 


The comparatively peaceful years 
we are now enjoying give us time 
to develop our own individual free 
enterprises. 


But in these times, we must stay 
more alert than ever . . . to guard 
our democratic heritage of personal 
freedom in the American way. 


ws, FLORIDA POWER & 
(y LIGHT COMPANY 


Florida's Finest 


HOTELS... 
tn Yacksonuille and 
West Palm Geach 


FREE RADIO 
AND TELEVISION 
IN EVERY ROOM 


=A 
NCKSONVILLE SON Conditioned 


HOTEL GEORGE WASHINGTON > HOTEL 
WEST PALM BEACH WEST 


KLOEPPEL 
HOTELS 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 
Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 


free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us 


MIAMI ENGRAVING COMPANY 


245 N. E. 32th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


Examiner and 

Photographer 

of Questioned 
Documents 


FORMER FEDERAL AGENT 


HANDWRITING EXPERT 


Merman v. Dennett 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper, Erasures, ad*itions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, etc. Com- 
pletely equipped modern laboratory, including ultra- 
violet and infra-red ray apparatus. 


908-9 Olympia Building 
MIAMI 32, FLORIDA 
Telephones: Day—FRanklin 9-4571; 
Nite—FRanklin 4-8137—Apt. #102 


furnished upon request. 
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(continued) 


Irwin E. Kott and the Miami law firm 
of Myers, Heiman & Kaplan, in the Seybold 
Building, announce the voluntary retirement 
of Mr. Kott as a member of the firm as of 
January 1. Mr. Kott will continue in the 
practice of law at 420 Lincoln Road, Miami 
Beach. 


Maurice M. Stern announces the opening 
of his office at 38 North Church Street, 
Tucson, Arizona. 


Miami graduate Ralph A. Hauser, former- 
ly of Weslaco, Texas, announces the open- 
ing of his office at 1542 Southeast Third 
Court, Deerfield Beach. 


]. Edward Worton, formerly Chief Assis- 
tant to the United States Attorney for the 
Southern District of Florida, announces the 
opening of his offices at 228 Pan American 
Bank Building, Miami. 


Allen R. Samuels announces the opening 
of his office at Bay View Building, 410 
Cleveland Street, Clearwater. 


Samuel L. Payne, formerly associated with 
the firm of Mitchell, Donahoo, and Rogers, 
announces the opening of his offices in the 
Barnett National Bank Building, Jack- 
sonville. 


James L. Graham, Jr., formerly Assistant 
Attorney General, has opened an office for 
the general practice of law at 221 Center 
Building, Tallahassee. 


Joel L. Goldman, recently separated from 
the Army, opened an office in association 
with Norman P. Freedman at 501 Florida 
Title Building, Jacksonville. Goldman en- 
tered the service after receiving his Law 
degree from Florida in 1954, and served 
ir; the office of the Army Staff Advocate 
at Fort Sam Houston, Texas. Freedman has 
been appointed First Assistant County So- 
licitor of Duval County. 
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Benjamin B. Moskowitz announces the 
opening of his office at Room 207 Holly- 
wood Building, North Young Circle, Holly- 


wood. 


Lawrence D. Fay, formerly associated 
with Knight, Kincaid, Young & Harris, an- 
nounces the opening of his office at 319 
Florida Title Building, Jacksonville. 


Real Property Activities 


The Probate and Trust Division of the 
Real Property, Probate and Trust Law 
Section of The Florida Bar has held the 
following recent Institutes: 


At Orlando, at the San Juan Hotel, on 
November 15, Judge William C. Brooker of 
Tampa spoke on Estate Procedure, Judge 
Frank B. Dowling of Miami spoke on Dow- 
er. Williard R. Brown spoke on The Use 
of Inter Vivos Trusts in Estate Planning, 
Thomas E. Camp, III, on Bequests and De- 
vises in Wills to Trustees of Inter Vivos 
Trusts, Thomas T. Dunn of St. Petersburg 
on the Testamentary Trust Accounting Act. 


At Tampa, at the New Hillsborough Ho- 
tel, on December 15, Judge Frank B. Dowl- 
ing spoke on Dower and Thomas T. Dunn 
on the Testamentary Trust Accounting Act. 


At Miami Beach, on January 12, at the 
Oceanfront Auditorium, Williard R. Brown 
spoke on Inter Vivos Trusts, and Edwin O. 
Simon on Drafting of Wills. 


An Institute has been planned for Jack- 
sonville on February 21, at the George 
Washington Hotel, at which Judge Frank 
B. Dowling of Miami will speak on Dower, 
Daniel Redfearn of Miami on the Drafting 
of Wills, and Professor Joseph Trachtman 
vi New York on What the Average Prac- 
ticing Lawyer Should Know About Estate 
Planning. 


“A lawyer should not communicate or 
argue privately with the Judge as to the 
merits of a pending cause, and he deserves 
rebuke and denunciation for any device or 
attempt to gain from a Judge special per- 
sonal consideration or favor.” 

(From Canon 3) 
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Aggregate Excess Loss Reinsurance Contract 

The Fund has obtained aggregate excess 
loss reinsurance coverage to protect against 
catastrophic losses. The contract provides 
that The Fund will pay the first $25,000 of 
losses in any one year, thereafter the re- 
insurer will pay 90% of the next $500,000. 
This contract is with one of the Lloyds un- 
derwriters and was negotiated through a 
specialist. in this type of reinsurance. 
Coupled with The Fund’s continuing prac- 
tice of reinsuring each large policy, The 
Fund, with this new reinsurance coverage, 
has a combination of protections designed to 
minimize the effects of unexpected large 
losses or a series of small losses. This re- 
insurance contract will not only protect 
member contributions to The Fund but it 
should assist in accelerating Fund acceptance 
by investors. 


Forum at University of Miami 

On December 20, 1956, C. Clyde Atkins, 
The Fund’s Trustee for the 11th Circuit, 
presided at a meeting of Fund members of 
the 11th Circuit. The meeting was held at 
the Beaumont Hall of the University of 
Miami. John D. Brion and Harry Smith, 
Field Services Representatives for the 11th 
Circuit, made most of the arrangements for 
the meeting and gave brief talks concerning 
their activities. Hewen A. Lasseter and 
Byron J. Villwock of the headquarters 
office also made brief talks. The main pur- 
pose of the meeting was to acquaint the 
members with the expanded services being 
offered by the Field Services Representatives 
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in Miami and by the headquarters office. 
Mr. Lasseter showed that the rapid growth 
of The Fund made changes necessary in 
headquarters procedures and required the 
employment of additional executives. 


Fund Appearance at Stetson University 

On December 18, 1956, at the request of 
Dean Harold L. Sebring, Edward A. Linney 
of St. Petersburg, The Fund’s Field Services 
Representative of the 6th Circuit, addressed 
the graduating seniors at Stetson Law Col- 
lege concerning the history of The Fund, 
its objectives and its benefits to the Bar. 


Work Shop 


The Fund has been requested to conduct 
a work shop at Stetson Law College. The 
basic purpose of the work shop is to explain 
and show the students methods of examining 
abstracts, preparation of closing statements, 
and the routine matters of office practice in 
connection with real estate transactions 
which they may be called upon to do in the 
practice of law. The work shop will be in 
two sessions, February 7th and February 
14th. Paul Game of Tampa and Edward A. 
Linney of St. Petersburg will conduct this 
work shop for The Fund. Mr. Game, who 
has given lectures on abstract and title ex- 
aminations at many Legal Institutes of The 
Florida Bar, will conduct the session on Ex- 
amination of Abstracts. Mr. Linney will 
conduct the session on February 7th. 


Title Note 
Murray Hamner, Title Attorney for The 
Fund, suggested the following title notes: 
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The Supreme Court of the United States 
in its determination to eliminate all racial 
barriers has created an interesting problem 
for title attorneys in areas where racial re- 
strictions, coupled with reverter clauses, are 
common. 

In Shelley v. Kraemer (1948) 68 Sup. Ct. 
836, the Court had before it the question of 
the validity of a racial restriction and the 
enforcement of the same. The Court held, 
that since the covenant constituted a private 
agreement between individuals, it was not in 
violation of the Fourteenth Amendment of 
the Constitution, which refers only to ac- 
tions by states. But, it was further held, that 
any action in a state court to enforce such 
covenant constituted an act of the state it- 
self and such an action was in violation of 
and prohibited by the Fourteenth Amend- 
ment. 


In Barrows v. Jackson (1953) 73 Sup. Ct. 
1036, following the same reason, the Court 
held, that an action for damages based on 
a violation of a racial restriction likewise 
amounted to an action by the state in viola- 
tion of the Fourteenth Amendment. 

As to the validity of the restriction itself, 
che Court left no doubt. In the Shelley case 
it said: 


“Since the decision of this Court in 
the Civil Rights Cases, 1883, 109 U. S. 
3, 3 S. Cr. 18, 27 L. Ed. 835, the prin- 
ciple has become firmly embedded in 
our constitutional law that the action 
inhibited by the first section of the 
Fourteenth Amendment is only such 
action as may fairly be said to be that of 
the States. That Amendment erects no 
shield against merely private conduct, 
however discriminatory or wrongful. 

“We conclude, therefore, that the re- 
strictive agreements standing alone can- 
not be regarded as a violation of any 
rights guaranteed to petitioners by the 
Fourteenth Amendment. So long as the 
purposes of those agreements are effec- 
tuated by voluntary adherence to their 
terms, it would appear clear that there 
has been no action by the State and the 
provisions of the Amendment have not 
been violated.” 
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The result is that one who has imposed 
a racial restriction in a deed has a recog- 
aized right, but is deprived of a remedy in 
court. 

Unfortunately, this does not completely 
settle the question, particularly if the re- 
striction is coupled with a reverter clause. 
What is to prevent an aggressive person, to 
whom title has reverted as the result of a 
violation of the restriction from walking on 
the premises while the violator is absent, 
taking possession and saying: “I am in pos- 
session and have legal title. What can you 
do about it?” What could be done? 

An attorney, examining a title involving 
racial restrictions, coupled with a reverter 
clause, must keep in mind the possibility 
suggested. Certainly, the two decisions dis- 
cussed do not hold racial restrictions invalid 
or prevent the operation of a reverter clause 
based on such restrictions. 


New Trustee for First Circuit 

The Trustee for the First Judicial Circuit, 
Senator Woodrow Melvin of Milton, has re- 
signed effective with his taking office as 
Circuit Judge in January, 1957. The Board 
of Trustees has extended the thanks of The 
Fund for his services as a Trustee. Fund 
members in the Ist Circuit have elected Mr. 
A. G. Campbell, Jr., of DeFuniak Springs 
as successor Trustee to complete the term 
which expires June 30, 1957. 


New Members 
December membership additions were: 
Bjarne B. Anderson, Jr., Daytona Beach 
Howard J. Clifton, Orlando 
Henry P. Duffett, Daytona Beach 
John R. Godbee, Jr., DeLand 
Warren E. Hall, Jr., DeLand 
William H. Hallman, Boca Raton 
Hubert H. Hevey, Jr., Daytona Beach 
Harvey J. Jernigan, DeLand 
Richard B. Keating, Orlando 
Richard A. Lawrence, Melbourne 
Stephen R. Magyar, Orlando 
William L. Ranaghan, Pompano Beach 
John L. Riley, St. Petersburg 
Irvine C. Spear, Miami 
John R. Stanier, Daytona Beach 
James H. Sweeny, Jr., DeLand 
John P. Wilkerson, Eustis 
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Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 


it costs to use a Hertz car for a day, a week or a 
month. 


Y For reservations in 
Tallahassee phone 
Municipal Airport 


2-1723 


Partners 
IN 
FLORIDA/‘S 


PROGRESS 
* 


FLORIDA POWER 
CORPORATION 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 


Automotive Engineer, formerly with National Bureau of Standards. 


CLARENCE S. BRUCE 


P. O. Box 1909 


Fort Myers, Fla. 


Printing for Lawyers 


For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 ° BOX 549 ° TALLAHASSEE, FLORIDA 
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names are important 


aA shoulders ahove all others in. its field. 


In title i insurance it's Lawyers Title.” 


‘Investors in real estate real estate 
securities are better satisfied when 
Lawyers Title policies support their 
investments. 


They know that Lawyers Title Insurance 
Corporation consistently and zealously 
maintains its leadership among title 


Titles insured insurance companies. 

throughout-43 states, 

the District of Columbia, 

Puerto Rico and Hawaii 


NATIONAL TITLE 
DIVISION OFFICES 
CHICAGO NEW YORK 


e 
Branch Offices in: 


Akron, O. 
Atlanta, Ga. 
Augusta, Ga. 
Birmingham, Ala. 
Camden, N. J. 
Cincinnati, O. 
Cleveland, O. % 
— 

lumbus, O. 
Dallas, Tex. More and more, investors insist upon 


Dayton, “Lawyers Title’ protection because 
lecatur, . 

Detroit, Mich. they know... 

Flint, Mich. 

Freehold, N. J. 


Grand Rapids, Mich. THERE IS NO BETTER TITLE INSURANCE THAN 


Macon 


pve A POLICY ISSUED BY 


Miami, Fla. 
Mount Clemens, Mich. 
N. J. 


New Orleans, La. 
Newport News, Va. 
New York, N. Y. ] 
Norfolk, Va. 
Pittsburgh, Pa. 


jasurance 


Richmond, Va. 
Roanoke, Va. 
Savannah, Ga. 
Springfield, i. 
Toms River, N. J. 
Washington, D. C 


White Peles, ¥. FLORIDA STATE OFFICE 
Winston Salem, N. 290 Sixth Street, N.W., Winter Haven 
LOCAL AGENTS AND APPROVED a Home Office, Richmond, Va. 


ATTORNEYS THROUGHOUT FLORIDA 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 200 OTHER CITIES 


"*Not to be confused with any other title insuring organization of similar name.” 
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YOUR FLORIDA LAW BOOKS ARE THE 
MOST USED AND USEFUL TOOLS 
OF YOUR PROFESSION 


ENCYCLOPEDIC DIGEST ot Florida Reports, Vols. 1 to 16 in 
17 books, with Current Supplements. 
This set has been completely Recompiled, Revised and Improved. 


FLORIDA LAW AND PRACTICE —the Encyclopedia of Liv- 
ing Florida Law for Florida Lawyers by Florida Lawyers. 
Sixty-six subjects of Florida Law are now treated in Vols. 1 to 5, 
and the 1956 Pocket Parts Supplement have been published for 
Vols. 1 to 4. 


FLORIDA STATUTES ANNOTATED, Vols. 1 to 31 in 33 
books, with Current Supplements. 
The most completely annotated set of Florida Statutes. 


SAPP, FLORIDA PLEADING, PRACTICE & LEGAL 
FORMS Annotated, 5 Volumes, with Current Pocket Parts Sup- 
plement. 

Contains over 6000 Pleading and Practice Forms, as well as Business 
and Legal Forms, currently used in Florida. 


All of these sets are kept 
constantly to date through Supplement Service. 


Write for prices 
and liberal terms. 


THE HARRISON COMPANY 


Law Book Publishers 
93 Hunter Street, S. W. Atlanta 2, Ga. 
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